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INTRODUCTION 

ANY Americans are struggling to find jobs in the wake of the 
2008 recession, but it is particularly difficult for those with crimi-

nal records. Each year there are over thirteen million arrests in the Unit-
ed States.1 The overwhelming majority of these arrests are for non-
violent crimes,2 minor infractions, and non-criminal offenses such as loi-
tering and curfew violations, drunkenness, vagrancy, and disorderly 
conduct.3 These arrests—many of which are linked to aggressive polic-
ing tactics, including “stop and frisk” programs—often lead to the crea-
tion of criminal records, even if no criminal charges are ultimately 
brought or if charges are later dropped.4 Today, more than one in four 
Americans has a criminal record.5 

A rapidly expanding for-profit industry collects these records and 
compiles them into electronic databases, creating ready access to mil-
lions of computerized criminal history records.6 These arrest and convic-

 
1 Press Release, Fed. Bureau of Investigation, U.S. Dep’t of Justice, Crime in the United 

States, 2009 (Sept. 13, 2010), http://www2.fbi.gov/ucr/cius2009/about/crime_summary.html. 
2 Less than 5% of all arrests in the United States in 2006 were for violent crimes. Fed. Bu-

reau of Investigation, U.S. Dep’t of Justice, Crime in the United States, 2007 tbl.29 (2008), 
available at http://www2.fbi.gov/ucr/cius2007/data/table_29.html. 

3 See Amy L. Solomon, In Search of a Job: Criminal Records as Barriers to Employment, 
Nat’l Inst. Just. J., June 2012, at 42–43, available at https://www.ncjrs.gov/pdffiles1/nij/
238488.pdf. 

4 See infra Section I.B.  
5 Michelle Natividad Rodriguez & Maurice Emsellem, Nat’l Law Project, 65 Million 

“Need Not Apply”: The Case for Reforming Criminal Background Checks for Employment 3 
(2011), available at http://www.nelp.org/page/-/65_Million_Need_Not_Apply.pdf?nocdn=1. 
According to the U.S. Census Bureau, there were 230,118,000 adults in the United States in 
2008. See U.S. Census Bureau, Statistical Abstract of the United States: 2010, at 11 tbl.7 
(2009). 

6 Rodriguez & Emsellem, supra note 5, at 1, 11. According to the U.S. Code, the term 
“criminal history records” means “information collected by criminal justice agencies on in-
dividuals consisting of identifiable descriptions and notations of arrests, detentions, indict-
ments, or other formal criminal charges, and any disposition arising therefrom, including ac-
quittal, sentencing, correctional supervision, or release.” 42 U.S.C. § 14616(b)(4) (2006). 

M
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tion records are purchased by employers, who use them as an inexpen-
sive and efficient means of screening potential employees.7 This practice 
is widespread with approximately 92% of employers,8 including 
Walmart, the country’s largest private employer, now inquiring into the 
criminal histories of prospective employees.9 In but a matter of minutes, 
an employer can conduct an online search of government or commercial 
criminal records databases, and, for free or a modest fee, obtain instantly 
an applicant’s criminal history report. 

Studies have cast doubt on the assumption that the existence of a 
criminal record correctly forecasts one’s work behavior,10 and data show 
that after staying clean for a few years a person with a criminal record is 
no more likely than anyone else to have a future arrest.11 Nevertheless, 
73% of employers, both large and small, conduct criminal background 
checks on all job candidates,12 and many have adopted broad hiring pro-
hibitions on such individuals.13 These employers include such widely 
recognized corporations as Bank of America (283,000 employees), 
Lowe’s (238,000 employees), Domino’s Pizza (170,000 employees 
worldwide), and Omni Hotels & Resorts (11,000 employees in North 

 
7 See Rodriguez & Emsellem, supra note 5, at 1.  
8 Soc’y for Human Res. Mgmt., Background Checking: Conducting Criminal Background 

Checks 3 (2010), available at http://www.shrm.org/Research/SurveyFindings/Articles/Pages/
BackgroundCheckCriminalChecks.aspx (finding that 92% of employers performed criminal 
background checks on some or all job candidates); Steven Greenhouse, Equal Opportunity 
Panel Updates Hiring Policy, N.Y. Times, Apr. 26, 2012, at B3. 

9 Django Gold, Wal-Mart Withholds Background Check Info, Suit Says, Law360 (May 25, 
2012, 4:35 PM), http://www.law360.com/articles/344391/wal-mart-withholds-background-
check-info-suit-says; Adam Klein, Written Testimony for EEOC Meeting to Examine Arrest 
and Conviction Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity Comm’n (July 26, 
2011), available at http://www1.eeoc.gov//eeoc/meetings/7-26-11/klein.cfm?renderforprint=1. 

10 Brent W. Roberts et al., Predicting the Counterproductive Employee in a Child-to-Adult 
Prospective Study, 92 J. Applied Psychol. 1427, 1428 (2007); see also Alfred Blumstein & 
Kiminori Nakamura, Redemption in the Presence of Widespread Criminal Background 
Checks, 47 Criminology 327, 339–40 (2009) (demonstrating that an individual with a crimi-
nal record is less likely to be rearrested than an individual who has never been convicted). 

11 See Alfred Blumstein & Kiminori Nakamura, ‘Redemption’ in an Era of Widespread 
Criminal Background Checks, Nat’l Inst. Just. J., June 2009, at 12–13, available at 
https://www.ncjrs.gov/pdffiles1/nij/226872.pdf (noting that fourteen million arrests occur 
annually in the United States and showing that the “point of redemption” is between three 
and seven years, depending on the age at which the arrest occurred).  

12 See Persis S. Yu & Sharon M. Dietrich, Nat’l Consumer Law Ctr., Broken Records: 
How Errors by Criminal Background Checking Companies Harm Workers and Businesses 3 
(2012), available at https://www.nclc.org/images/pdf/pr-reports/broken-records-report.pdf.  

13 Rodriguez & Emsellem, supra note 5, at 4, 13. 
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America).14 For many employers, the bar on hiring anyone with a crimi-
nal record includes applicants whose records consist of only an arrest, 
not a conviction: a group that constitutes one-third of all felony arrests.15 

The scale of this problem is vast, with over 100 million computerized 
records16 representing sixty-five million different individuals—over 29% 
of the entire adult population of the United States.17 This problem is par-
ticularly pronounced for Blacks and Latinos,18 who are more likely to 
have a criminal record because they are arrested at rates greatly dispro-
portionate to their share of the population and their level of actual crimi-
nal activity.19 Indeed, one study found that African Americans are up to 
fifteen times more likely than Whites to be either arrested or cited for 
low-level offenses,20 while Latinos are three times more likely to be ar-
 

14 Id. at 1–2, 13.  
15 See Tracy Kyckelhahn & Thomas H. Cohen, Bureau of Justice Statistics, U.S. Dep’t of 

Justice, Felony Defendants in Large Urban Counties, 2004, at 1 (2008), available at 
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=891 (examining the seventy-five most 
populous counties in the United States). 

16 See SEARCH, The Nat’l Consortium for Justice Info. and Statistics, Report of the Na-
tional Task Force on Commercial Sale of Criminal Justice Record Information vi (2005) 
[hereinafter SEARCH]. 

17 Rodriguez & Emsellem, supra note 5, at 3 (noting that an estimated sixty-five million 
adults in the United States have criminal records). The U.S. adult population (i.e. individuals 
over the age of eighteen) was 234,564,071 in 2010. U.S. Census Bureau, Profile of General 
Population and Housing Characteristics: 2010 (2010), http://factfinder2.census.gov/bkmk/
table/1.0/en/DEC/10_DP/DPDP1/0100000US. 

18 This Article uses the terms “Black” and “African American,” and “Latino” and “Hispan-
ic,” interchangeably. 

19 Fed. Bureau of Investigation, U.S. Dep’t of Justice, Crime in the United States, 2009 
tbl.43 (2010), http://www2.fbi.gov/ucr/cius2009/data/table_43.html (showing that arrests of 
African Americans comprised 28% of total arrests); Laura Moskowitz, Written Testimony 
for EEOC Meeting to Examine Employment Discrimination Faced by Individuals with Ar-
rest and Conviction Records, U.S. Equal Emp’t Opportunity Comm’n (Nov. 20, 2008), 
available at http://www.eeoc.gov/eeoc/meetings/11-20-08/moskowitz.cfm (noting that Lati-
nos constitute roughly 15% of the population but nearly 20% of the incarcerated population, 
and they are three times more likely to be arrested than, and twice as likely to be incarcerated 
as, Whites); Office of Legal Counsel, Testimony on Arrests and Convictions, U.S. Equal 
Emp’t Opportunity Comm’n (Apr. 25, 2012), http://www.eeoc.gov//eeoc/meetings/4-25-
12/olc_testimony.cfm (“African Americans and Hispanics are arrested at a rate that is 2 to 3 
times their proportion of the general population.”). For broader dimensions of this race ex-
clusion, see infra Section I.C. 

20 Council on Crime & Justice, Low Level Offenses in Minneapolis: An Analysis of Ar-
rests and Their Outcomes 4 (2004). The New York City Police Department arrested, charged 
with misdemeanors, and incarcerated more than 353,000 people from 1997 to 2006 for the 
possession of small amounts of marijuana. Despite accounting for only 26% of the city’s 
population, African Americans constituted 52% of these arrests. See Harry G. Levine & 
Deborah Peterson Small, N.Y. Civil Liberties Union, Marijuana Arrest Crusade: Racial Bias 
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rested than Whites.21 This reliance by employers on criminal records 
compounds existing social and economic problems for the poorest and 
most marginalized populations and leads to a disproportionate exclusion 
of these groups from the workforce. 

The increasingly common use of criminal records databases by em-
ployers has introduced a series of new and vexing problems for both 
employers and minorities with criminal records that the existing regula-
tory apparatus is ill-equipped to resolve. The relevant laws include Title 
VII of the Civil Rights Act of 1964, which prohibits race discrimination 
in employment,22 the Fair Credit Reporting Act (“FCRA”),23 and a 
patchwork of similar state and local laws, which together govern the col-
lection and dissemination of consumer information, including criminal 
history reports.24 

This remedial framework, however, has proven to be woefully insuf-
ficient as it does not account for several compelling concerns, including: 
the sweeping scope of the problem due to the sheer numbers of individ-
uals with criminal records; the significant inaccuracies that plague crim-
inal history reports, such as false positive identifications and the release 
of sealed and expunged information; the practical difficulties created by 
the Title VII doctrinal framework that render avoiding discrimination in 
hiring and challenging adverse employment decisions very difficult for 
people with criminal records; the way information technology and the 
reduction in information searching costs have dramatically, and often 
adversely, altered how employers screen applicants for jobs; and the 

 
and Police Policy in New York City 1997–2007, at 4 (2008). In comparison to White arrest 
rates for marijuana, the arrest rate for African Americans is five times greater and the arrest 
rate for Latinos is nearly three times greater. Id. This is so despite the fact that federal gov-
ernment studies consistently find that young Whites use marijuana at higher rates than young 
African Americans. See id. 

21 Moskowitz, supra note 19 (noting that Latinos are three times more likely to be arrested 
than, and twice as likely to be incarcerated as, Whites); Jared Taylor & Glayde Whitney, 
Crime and Racial Profiling by U.S. Police: Is There an Empirical Basis?, in Race, Crime, 
and Justice: A Reader 213, 221–23 (Shaun L. Gabbidon & Helen Taylor Greene eds., 2005) 
(describing how federal data collection agencies treat the category “Hispanic” inconsistently, 
which renders fully measuring these crime rates difficult). 

22 42 U.S.C. §§ 2000a, e-2(a) (2006).  
23 15 U.S.C. § 1681(a) (2006). 
24 Fifty-three U.S. jurisdictions have specifically prohibited or advised against pre-

employment arrest inquiries in their fair employment laws due to concerns about misuse of 
this information. Nat’l Emp’t Law Project, Ban the Box: Major U.S. Cities and Counties Adopt 
Fair Hiring Policies to Remove Unfair Barriers to Employment of People with Criminal Rec-
ords 1 (2013), http://www.nelp.org/page/-/SCLP/2010/BantheBoxCurrent.pdf?nocdn=1.  
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ways in which the combination of a criminal record and minority status 
creates a distinctive and powerful social stigma that studies show is sig-
nificantly more detrimental than minority status or criminal record status 
alone.25 The question, then, becomes how to ensure employment oppor-
tunities for people with criminal records in a society where they face 
significant employment discrimination, while balancing their interests 
with those of employers and society at large. 

This Article will propose a legal framework that effectively addresses 
this dilemma by incorporating the doctrinal structure and norms of anti-
discrimination laws from the health law context. This framework, which 
I have termed the Health Law Framework, draws specifically from Title 
I of the Americans with Disabilities Act (“ADA”), which prohibits dis-
crimination against people with disabilities in employment,26 and the 
Genetic Information Antidiscrimination Act (“GINA”), which bars ge-
netic discrimination in employment and regulates employers’ acquisition 
of genetic information.27 

This Health Law Framework offers a valuable means through which 
to regulate the practice of using criminal records in screening potential 
employees. The ADA emphasizes “reasonable accommodation,” manag-
ing risk, and alleviating stigmatic harms. The GINA focuses on regulat-
ing the flow of information regarding an invisible yet stigmatized status 
that can form the basis of discriminatory treatment. Together these laws 
provide a conceptual lens for thinking about and reducing employment 
discrimination based on the crippling stigma that stems from dual crimi-
nal record and minority status. In addition, both the ADA and GINA op-
erate to guard against discrimination before it occurs, and therefore hold 
tremendous promise for curtailing employers’ use of information tech-
nology to inappropriately screen people with criminal records out of the 
employment pool. At the same time, these laws in combination work to 
strengthen the enforcement of existing laws governing the collection and 
dissemination of criminal records data. 

 
25 See Devah Pager, The Mark of a Criminal Record, 108 Am. J. Soc. 937, 959 (2003) 

[hereinafter Pager, Criminal Record] (explaining that “the employment barriers of minority 
status and criminal record are compounded, intensifying the stigma toward this group”); see 
also Devah Pager, Double Jeopardy: Race, Crime, and Getting a Job, 2005 Wis. L. Rev. 617, 
620 [hereinafter Pager, Double Jeopardy] (same). 

26 42 U.S.C. §§ 12111–12117 (2006 & Supp. IV 2010). 
27 42 U.S.C. § 2000ff-1(a) (Supp. III 2007). 



PAUL-EMILE_BOOK (DO NOT DELETE) 8/19/2014 1:27 PM 

2014] Beyond Title VII 899 

Importing the doctrinal architecture and norms that undergird health 
law antidiscrimination jurisprudence also provides a means of removing 
the practical barriers to litigation for people of color with criminal rec-
ords. Moreover, by prioritizing the balancing of employer and employee 
interests along with social and economic costs, the Health Law Frame-
work suggests a way to guarantee equal employment opportunity for 
minorities with criminal records, protect safety and security in the work-
place, and promote the broader societal interest in ensuring legitimate 
employment opportunities for those with criminal records. 

The importance of productive work for people with criminal records 
cannot be overstated, as it allows these individuals to support themselves 
and their families and offers a sense of accomplishment, satisfaction, 
and belonging. Studies consistently show that while employment insta-
bility can lead to increased arrest rates,28 stable work is among the most 
effective ways to protect against a return to criminal activity.29 Indeed, 
the general sentiment expressed by former offenders is “when most peo-
ple lose a job, they lose a job, when I lose a job I could lose my liberty 
and be back in prison.”30 

Although much has been written about the use of criminal records in 
employment decision making,31 including scholarship highlighting the 

 
28 See, e.g., Robert J. Sampson & John H. Laub, Crime in the Making: Pathways and Turn-

ing Points Through Life 145–47 (1993) (linking job instability with higher arrest rates); Ka-
ren E. Needels, Go Directly to Jail and Do Not Collect? A Long-Term Study of Recidivism, 
Employment, and Earnings Patterns Among Prison Releasees, 33 J. Res. Crime & Delinq. 
471, 485 (1996) (showing that as wages increased, crime rates decreased); Christopher Ug-
gen & Melissa Thompson, The Socioeconomic Determinants of Ill-Gotten Gains: Within-
Person Changes in Drug Use and Illegal Earnings, 109 Am. J. Soc. 146, 166–69 (2003) (doc-
umenting that legitimate work reduced earnings from illicit work). 

29 See Solomon, supra note 3, at 43 (noting that employment is an important component of 
successful re-entry for former offenders); see also John H. Laub & Robert J. Sampson, Un-
derstanding Desistance from Crime, 28 Crime & Just. 1, 18 (2001) (discussing study identi-
fying work as a factor in effective desistence from crime); Christopher Uggen, Work as a 
Turning Point in the Life Course of Criminals: A Duration Model of Age, Employment, and 
Recidivism, 67 Am. Soc. Rev. 529, 542 (2000) (noting the success of work programs in 
crime desistence among older offenders).  

30 Juan Cartagena, Written Testimony for EEOC Meeting to Examine Arrest and Convic-
tion Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity Comm’n (July 26, 2011) 
(internal quotation marks omitted), available at http://www.eeoc.gov/eeoc/meetings/7-26-
11/cartagena.cfm. 

31 See Pager, Criminal Record, supra note 25, at 956 (demonstrating that “criminal records 
close doors” in the employment context); Michael A. Stoll & Shawn D. Bushway, The Ef-
fect of Criminal Background Checks on Hiring Ex-Offenders, 7 Criminology & Pub. Pol’y 
371, 371 (2008); Elizabeth A. Gerlach, Comment, The Background Check Balancing Act: 
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race discrimination that occurs through the use of criminal history re-
ports in employment, most of this work examines this issue solely 
through the traditional Title VII paradigm.32 Other scholars focus on ac-
cess to information. For example, Professors Richard Epstein, Harry J. 
Holzer, and Lior Jacob Strahilevitz have each suggested that permitting 
the use of criminal records in the hiring process may improve job pro-
spects for African Americans (particularly Black men) without criminal 
records because it may dispel the assumption held by some employers 
that most African Americans have a criminal record.33 Still other com-
mentators argue that employers should be precluded entirely from rely-
ing on criminal history reports in the hiring process.34 

This Article, in contrast, contends that the public and commercial 
criminal records database infrastructure is so expansive and well-
established that restricting access entirely would not be politically or 
administratively feasible. Moreover, criminal background checks can 
play an important role in the hiring process to the extent that this prac-
tice offers employers a means, albeit an imperfect one, of evaluating the 
risks attendant to employing a former offender in a position of trust. 
Still, allowing unfettered access to criminal records databases—even to 

 
Protecting Applicants with Criminal Convictions While Encouraging Criminal Background 
Checks in Hiring, 8 U. Pa. J. Lab. & Emp. L. 981, 981 (2006); Jennifer Leavitt, Note, Walk-
ing a Tightrope: Balancing Competing Public Interests in the Employment of Criminal Of-
fenders, 34 Conn. L. Rev. 1281, 1286–98 (2002); Ryan D. Watstein, Note, Out of Jail and 
Out of Luck: The Effect of Negligent Hiring Liability and the Criminal Record Revolution 
on an Ex-Offender’s Employment Prospects, 61 Fla. L. Rev. 581, 594 (2009).  

32 See, e.g., Roberto Concepción, Jr., Need Not Apply: The Racial Disparate Impact of 
Pre-Employment Criminal Background Checks, 19 Geo. J. on Poverty L. & Pol’y 231, 235–
48 (2012); Michael A. Stoll, Ex-Offenders, Criminal Background Checks, and Racial Con-
sequences in the Labor Market, 2009 U. Chi. Legal F. 381, 406–07.  

33 See Richard A. Epstein, Forbidden Grounds: The Case Against Employment Discrimi-
nation Laws 40 (1992) (“The strategy of the law should be to encourage employers to obtain 
as much individual information as possible about workers so that they can, pro tanto, place 
less reliance on broad statistical judgments. To the extent, therefore, that the present antidis-
crimination law imposes enormous restrictions on the use of testing, interviews, and indeed 
any information that does not perfectly individuate workers, then by indirection it encour-
ages the very sorts of discrimination that the law seeks to oppose.”); Harry J. Holzer et al., 
Perceived Criminality, Criminal Background Checks, and the Racial Hiring Practices of 
Employers, 49 J.L. & Econ. 451, 473–75 (2006); Lior Jacob Strahilevitz, Reputation Nation: 
Law in an Era of Ubiquitous Personal Information, 102 Nw. U. L. Rev. 1667, 1683–88 
(2008). 

34 See, e.g., Pager, Criminal Record, supra note 25, at 959 (explaining that “the employ-
ment barriers of minority status and criminal record are compounded, intensifying the stigma 
toward this group”). 
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increase the employment prospects of those without records, as ad-
vanced by some scholars—ignores the fact that minority populations are 
disproportionately represented among those with criminal records and 
innocent minorities are disproportionately subject to arrest. To neglect 
the millions of people in this demographic would have tangible social 
and economic costs,35 and do little to address race discrimination. 

My central argument, therefore, is that by adopting a doctrinal scheme 
that regulates the flow of information that may form the basis of an ad-
verse employment decision, the Health Law Framework prevents dis-
crimination preemptively, attends to the interests of individuals of color 
(those with and without criminal records), allows for more robust en-
forcement of existing laws, and enables employers to make appropriate 
and equitable hiring decisions, without engaging in invidious discrimi-
nation, or contributing to the establishment of an enduring underclass of 
individuals with criminal records. Indeed, by conceptualizing criminal 
records discrimination through the lens of social stigma, rather than rely-
ing solely on the prevailing Title VII/FCRA paradigm, the Health Law 
Framework offers a fruitful means of understanding and curbing prophy-
lactically the discrimination that results when membership in a racial or 
ethnic minority group and possession of a criminal record intersect. 

This Article is organized as follows. Part I will survey the operation 
and scope of government and commercial criminal records databases, 
and address the causes and effects of the pervasive inaccuracies con-
tained in criminal history reports, as well as the discrimination and at-
tendant social and economic costs that result from employers’ reliance 
on criminal records when making employment decisions. Part II will 
chart the current regulatory landscape as it relates to employers’ use of 
arrest and conviction data, including the FCRA and Title VII. It will also 
highlight both the practical and doctrinal deficiencies of using the Title 
VII/FCRA regulatory scheme to address the race discrimination that 
stems from the use of criminal records in employment. Part III will in-
troduce the health laws that together form the basis of the proposed 
Health Law Framework: the GINA and ADA. It will also suggest how 
these laws can work to mitigate social stigma and corresponding dis-
crimination, while effectively attending to the problems associated with 

 
35 See John Schmitt & Kris Warner, Ctr. for Econ. & Policy Research, Ex-Offenders and 

the Labor Market 14 (2010), available at http://www.cepr.net/documents/publications/ex-
offenders-2010-11.pdf (explaining that employment losses caused by ex-offender status cost 
the U.S. economy $57 to $65 billion per year). 
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the collection, dissemination, and use of criminal history information. 
Part IV will illustrate the ways in which the Health Law Framework 
modifies and strengthens the FCRA and Title VII, and will discuss the 
practical implications, potential challenges, and expected benefits of in-
corporating ADA and GINA norms into the Title VII/FCRA doctrinal 
scheme. 

I. CRIMINAL RECORDS, EMPLOYMENT DISCRIMINATION, AND THE 

BACKGROUND CHECKING INDUSTRY 

Criminal background checks for employment purposes were relative-
ly rare forty years ago and were typically reserved for individuals in sen-
sitive or high-ranking positions.36 Even then, a search was difficult to 
conduct as the background screener would not necessarily know in 
which courts or administrative agencies to search for the relevant docu-
ments.37 In recent years, however, technological innovations have al-
lowed for the centralization and automation of court records systems as 
well as an explosive expansion in the number of private sector compa-
nies providing quick access to millions of computerized criminal history 
reports to clients including employers, landlords, insurance companies, 
and private associations.38 

This Part will focus on criminal records and examine how they are in-
curred by individuals; recorded and filed in state, local, and federal 
criminal records repositories; purchased and catalogued in electronic da-
tabases; and sold to employers by commercial criminal background 
checking companies. In so doing, this Part will investigate the problems 
attendant to the collection and transmission of criminal history infor-
mation. This Part will then delineate the discrimination that flows from 
employers’ acquisition and use of criminal history reports to vet poten-
tial employees. 

 
36 SEARCH, supra note 16, at 19. 
37 Cf. James Jacobs & Tamara Crepet, The Expanding Scope, Use, and Availability of 

Criminal Records, 11 N.Y.U. J. Legis. & Pub. Pol’y 177, 190 (2008) (describing the evolu-
tion of computerized criminal records databases). 

38 See SEARCH, supra note 16, at 1. 
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A. Criminal History Reports and Commercial Background Checking 
Companies 

Tens of millions of criminal background checks are conducted each 
year in the United States,39 many by employers who enlist the services 
of commercial background checking companies (“BCCs”) when screen-
ing job applicants or employees.40 Although it is difficult to compile ac-
curate data on the number of BCCs, as they are largely unlicensed and 
“[a]nyone with a computer, an Internet connection, and access to records 
can start a background screening business,”41 it is estimated that this 
thriving industry is comprised of thousands of companies cataloguing 
and selling criminal history reports on the national, local, and regional 
levels.42 Several large players now dominate the field, including 
ChoicePoint (now part of LexisNexis), which, in 2007, enjoyed nearly 
$1 billion in annual revenue;43 First Advantage, which reported $233 
million in revenue in 2007; and HireRight, which reported $69 million 
in revenue that same year.44 In 2003, ChoicePoint boasted that it main-
tained upwards of seventeen billion public records, of which ninety mil-
lion were criminal records.45 Each of these files, however, does not nec-
essarily belong to a unique individual as these companies count by file 
rather than by individual, and one person may be the subject of several 
charges or convictions in one or several jurisdictions. 

BCCs collect and disseminate all manner of criminal justice infor-
mation on the more than sixty-five million people in the United States 

 
39 Id. at vi. 
40 These companies are known as “consumer reporting agencies” if they provide the in-

formation for “consumer reports” under the FCRA. 15 U.S.C. § 1681a(d)(1), (f) (2012). 
41 Yu & Dietrich, supra note 12, at 8 (noting that criminal background checking companies 

are not subject to licensing requirements).  
42 See SEARCH, supra note 16, at 7. 
43 Press Release, Reed Elsevier, Reed Elsevier to Acquire ChoicePoint, Inc. (Feb. 21, 

2008), available at http://www.reedelsevier.com/mediacentre/pressreleases/Documents/2008/
ChoicePoint%20press%20release%20FINAL%20210208.pdf. Other companies include: Ac-
curate Background, Inc.; ADP Screening and Selection Services, Inc.; First Advantage; 
HireRight; IntelliCorp Records, Inc.; and Sterling Infosystems, Inc.  

44 Chad Terhune, The Trouble with Background Checks, Bloomberg Businessweek (May 
28, 2008), http://www.businessweek.com/stories/2008-05-28/the-trouble-with-background-
checks. 

45 ChoicePoint Acquires ASAP, Expands Capabilities in Tenant Screening, The Globe & Mail 
(Oct. 13, 2003), http://www.globeinvestor.com/servlet/WireFeedRedirect?cf=GlobeInvestor/
config&vg=BigAdVariableGenerator&date=20031013&archive=prnews&slug=2003_10_
13_09_1606_1019314. 
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with criminal records.46 This data includes records of: “arrest (or notice 
to appear in lieu of arrest); detention; indictment or other formal crimi-
nal charge (and any conviction, acquittal or other disposition arising 
therefrom); sentencing; correctional supervision; and release of an iden-
tifiable individual.”47 The offenses catalogued in criminal history reports 
also vary from juvenile offenses and one-time arrests—where charges 
are dropped entirely—to extensive, serious, and violent criminal histo-
ries. Notably, due to the increasingly common and often coercive use of 
plea bargains by prosecutors, it is estimated that “tens of thousands” of 
individuals with criminal records have engaged in no wrongdoing at 
all.48  

According to Adam Klein, the overwhelming majority of criminal 
records involve minor, non-violent, and non-criminal offenses (such as 
loitering, disorderly conduct, vagrancy, and curfew violations) and often 
consist solely of arrests that did not lead to conviction.49 With respect to 
more serious offenses, the U.S. Department of Justice (“DOJ”) reports 
that one-third of felony arrests never lead to conviction,50 and among the 
nearly fourteen million arrests recorded in 2009, only 4.2% resulted in 

 
46 See supra note 17 and accompanying text.  
47 See SEARCH, supra note 16, at 5. Criminal justice information is a broad category, 

which also includes registries, watch lists, wanted person lists, and protective order lists. Id. 
Under certain circumstances, it can also include intelligence information. Id at 5 n.10 (noting 
that BCCs have access to intelligence information when necessary for the provision of “an 
information product or service to the government”). 

48 See Gilien Silsby, Why Innocent People Plead Guilty, USC News (Apr. 18, 2014), 
https://news.usc.edu/61662/why-innocent-people-plead-guilty/. According to Judge Jed 
Rakoff—a former criminal defense attorney and federal prosecutor, and now a U.S. District 
Judge—“We have hundreds, or thousands, or even tens of thousands of innocent people who 
are in prison, right now, for crimes they never committed because they were coerced into 
pleading guilty.” Id. 

49 Klein, supra note 9. Less than 5% of all arrests in the United States in 2007 were for vio-
lent crimes. Fed. Bureau of Investigation, supra note 2, at tbl.29. Roughly 12% of all arrests 
are for non-serious offenses such as vagrancy, drunkenness, loitering, vandalism, disorderly 
conduct, and runaways. Id. Misdemeanors account for 12% of federal criminal cases and 
traffic violations account for 40% of misdemeanor charges. Bureau of Justice Statistics, U.S. 
Dep’t of Justice, Compendium of Federal Justice Statistics, 2004, at 59 (2006). More than 
87% of adult convictions in 2008 in New York were for petty offenses or misdemeanors. See 
Klein, supra note 9. 

50 Kyckelhahn & Cohen, supra note 15, at 10 (examining the seventy-five most populous 
counties in the United States). 
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charges for serious violent crimes (murder, rape, robbery, and aggravat-
ed assault).51 

The records that BCCs catalogue and sell (arrest data, fingerprints, 
charges, dispositions, etc.) typically originate in courts and criminal jus-
tice agencies, such as prosecutors’ offices, departments of corrections, 
police departments, and the Federal Bureau of Investigation (“FBI”). 
Each of these sources is governed by specific local, state, and/or federal 
laws that determine how, where, and by whom these records may be 
searched.52 

As a general matter, records generated in state courts or criminal jus-
tice agencies are catalogued in centralized state criminal records reposi-
tories.53 All told, these state repositories hold more than 100.5 million 
criminal history records,54 including information on non-criminal or oth-
er lesser offenses for which fingerprinting is not required.55 State reposi-
tories differ with respect to the types of records held, their completeness, 
how often they are updated, and whether they may be accessed by the 
general public and/or by BCCs. Records held in state repositories are 
typically available to state and local police, and to probation and other 
criminal justice personnel, as well as to some employers and member-
ship organizations.56 

The FBI also maintains a repository of criminal justice records 
through its National Crime Information Center, which houses the Inter-

 
51 See Fed. Bureau of Investigation, supra note 2, at tbl.29; Klein, supra note 9. Another 

10% “of all arrests were for simple assault; these do not involve a weapon or aggravated in-
jury but often include domestic violence and intimate partner violence.” Solomon, supra note 
3, at 43. Property crimes “account for 18 percent of arrests, and include burglary, larceny-
theft, motor vehicle theft, arson, vandalism, stolen property, forgery and counterfeiting, 
fraud, and embezzlement.” Amy Solomon, Written Testimony at the EEOC Meeting to Ex-
amine Arrest and Conviction Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity 
Comm’n (July 26, 2011), available at http://www1.eeoc.gov/eeoc/meetings/7-26-
11/solomon.cfm?renderforprint=1. Another 12% of arrests were for drug offenses, which 
include “production, distribution, and/or use of controlled substances.” Id. Other offenses 
constitute 56% of all arrests (including public order offenses “such as disorderly conduct, 
drunkenness, prostitution, liquor laws, vagrancy, loitering”). Id. 

52 See SEARCH, supra note 16, at 1.  
53 Criminal Justice Data Improvement Program, U.S. Dep’t of Justice, http://www.bjs.gov/

index.cfm?ty=tp&tid=4 (last updated Jan. 25, 2014). 
54 Bureau of Justice Statistics, U.S. Dep’t of Justice, Survey of State Criminal History In-

formation Systems, 2012, at 2 (Jan. 2014), available at https://www.ncjrs.gov/pdffiles1/
bjs/grants/244563.pdf.  

55 See SEARCH, supra note 16, at 34.  
56 See id. at 26. 
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state Identification Index (“III”), a comprehensive criminal history data-
base that includes records from state repositories along with data from 
federal and international criminal justice agencies.57 States that provide 
information to the III submit offender fingerprints electronically to the 
FBI’s Integrated Automated Fingerprint Identification System 
(“IAFIS”). The III stores the criminal history records that correspond to 
the fingerprints in the IAFIS. This allows users to search the III to de-
termine the specific states that maintain the records pertaining to a par-
ticular subject.58 This expansive database is accessible for employment 
purposes only by certain state and federal governments, and by nongov-
ernmental personnel in specific government-regulated jobs and indus-
tries.59 

Although employers may perform background checks themselves to 
screen job applicants by either visiting the relevant courts or agencies, or 
by conducting an online search where possible,60 they typically lack the 
time or expertise necessary to conduct such searches. In addition, em-
ployers may lack authorization to access certain state records reposito-
ries or the III. As a result, most employers use BCCs for employment 
screening purposes. BCCs obtain criminal records primarily through 
electronic data sharing with government agencies, bulk purchases of 
criminal records from courts or corrections departments, and the use of 
“runners.”61 Prior to the widespread use of computerized recordkeeping, 
when a request for a criminal background information screen was re-

 
57 See generally Nat’l Task Force on Interstate Identification Index Name Check Efficacy, 

Interstate Identification Index Name Check Efficacy: Report of the National Task Force to 
the U.S. Attorney General 21 (1999), available at http://www.search.org/files/pdf/
III_Name_Check.pdf (describing how III data is stored and accessed by law enforcement 
personnel in order to conduct criminal history searches). 

58 See Office of the Att’y Gen., U.S. Dep’t of Justice, The Attorney General’s Report on 
Criminal History Background Checks 15 (2006), available at http://www.bjs.gov/
content/pub/pdf/ag_bgchecks_report.pdf. 

59 These industries include “banking, nursing home, securities, nuclear energy, . . . private 
security guard industries, . . . HAZMAT truck drivers and other transportation workers,” and 
airport workers. Id. at 5. Employers in some state industries also have authorized access, 
such as certain “civil servants, day care, school, or nursing home workers, taxi drivers, pri-
vate security guards, [and] members of regulated professions.” Id. at 4. 

60 Background checks are used for many purposes: tenant screening, volunteer screening, 
immigration purposes, fraud investigations, licensing, due diligence, prenuptial investiga-
tion, marketing, accountability, litigation research, opposition research, registered traveler 
programs, to satisfy curiosity, and for investigations by the media. SEARCH, supra note 16, 
at 19–22. 

61 See id. at 9–10.  
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ceived, companies would send a runner to the courthouses or other re-
positories in the locations where the subject had lived in order to obtain 
the relevant files. With advances in automated recordkeeping and the 
advent of the Internet, courts and other criminal justice agencies began 
computerizing their files and, depending on the laws of the particular ju-
risdiction, allowing BCCs to purchase this data and later sell it to con-
sumers. While both of these methods of acquiring files are still em-
ployed today, BCCs are increasingly purchasing criminal history 
information in bulk from courts and criminal justice agencies throughout 
the country as a means of creating proprietary national databases that 
can enable instantaneous searches of millions of files from every state.62 
The information catalogued in these databases is sold to consumers, in-
cluding government agencies, or is “resold” to other BCCs.63 

B. Problems with Criminal History Reports 

BCCs benefit employers by providing “one-stop shopping” for infor-
mation, thereby increasing economic efficiency and alleviating the ad-
ministrative strain on courts and administrative agencies that compile 
and disseminate this information. Recent studies, however, show that 
both commercial and government criminal history reports are riddled 
with errors and frequently contain significant inaccuracies, including 
false positive identifications, sealed or expunged information, mislead-
ing information, and missing case disposition or resolution infor-
mation.64 Moreover, many of the individuals identified in criminal rec-
ords databases have never been convicted of a crime, as one-third of 
felony arrests never result in conviction.65 And some offenses flagged in 
reports are not even violations of the criminal code in the reported state, 
yet may still be reflected in the FBI or commercial databases.66 

 
62 Id. at 11.  
63 Id. at 9. The FCRA requires resellers to adhere to specific rules if the file being sold 

constitutes a “consumer report.” See 15 U.S.C. §§ 1681–1681x (2012). 
64 Yu & Dietrich, supra note 12, at 15. Even government-issued reports contain pervasive 

inaccuracies, as a 2010 study conducted by the DOJ’s Bureau of Justice Statistics reported 
that many state criminal records repositories had not documented the final dispositions for a 
considerable number of arrests. See Bureau of Justice Statistics, U.S. Dep’t of Justice, Sur-
vey of State Criminal History Information Systems, 2010, at 2 (2011), available at 
www.ncjrs.gov/pdffiles1/bjs/grants/237253.pdf. 

65 See Kyckelhahn & Cohen, supra note 15, at 3 (examining the seventy-five most popu-
lous counties in the United States).  

66 Klein, supra note 9. 
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BCCs routinely produce erroneous results because of misspellings or 
clerical errors. They also frequently fail to distinguish among different 
people who have the same name. And BCCs often create files based on 
fabricated or fraudulently procured identity information given to law en-
forcement by subjects who wish to avoid discovery of prior criminal ac-
tivity.67 Because BCCs lack direct access to the FBI’s fingerprint-based 
records, they tend to conduct repository searches based on a subject’s 
name and/or another identifier, such as a Social Security number, birth 
date, or address.68 Such searches may fail by yielding false positives (in-
correctly linking another person’s name to a criminal record) or false 
negatives (missing a criminal record because of a false or inaccurate 
name).69 

This phenomenon is not uncommon. Consider the case of Samuel M. 
Jackson, the plaintiff in a 2011 federal lawsuit against a BCC that sup-
plied a prospective employer with an inaccurate background report.70 
Jackson was denied a job when the report the employer received listed 
many possible matches in a nationwide database for Jackson, an appli-
cant in his twenties.71 Three “matches” were for Samuel L. Jackson, a 
fifty-eight-year-old man who was behind bars at the time the back-
ground screen was conducted, having been convicted of rape in another 
state in 1987, when Samuel M. Jackson was but three years old.72 Simi-
larly, a recent law school graduate in San Diego was arrested on the first 
day of her new job because a background check revealed a warrant for 
her arrest for marijuana possession, but the actual perpetrator had as-
sumed her identity after stealing her wallet.73 It is estimated that hun-
dreds of thousands of these false positives and negatives occur each 
year.74 Such an error rate translates into substantial numbers of individu-

 
67 Rodriguez & Emsellem, supra note 5, at 7, 28 n.22. 
68 See Office of the Att’y Gen., supra note 58, at 38–40. 
69 Rodriguez & Emsellem, supra note 5, at 84–85.  
70 See Yu & Dietrich, supra note 12, at 3; Editorial, Faulty Criminal Background Checks, 

N.Y. Times, July 25, 2012, at A24. 
71 Yu & Dietrich, supra note 12, at 17–18. 
72 Id. at 18. 
73 See SEARCH, supra note 16, at 17. 
74 See Craig N. Winston, Nat’l Ass’n of Prof’l Background Screeners, The National Crime 

Information Center: A Review and Evaluation 11–12 (2005), available at http://besthire.com/
Forms/NcicReportJuly252005.pdf (describing the work of a Florida task force consisting of 
the Bureau of Justice Statistics, the Florida Department of Law Enforcement, the U.S. De-
partment of Housing and Urban Development, and the FBI, which estimated that if Florida’s 
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als being denied employment opportunities or facing delays in receiving 
job offers. 

Reports also routinely identify the same offense several times or mul-
tiple reports reflect the same incident, thus giving the impression that the 
job candidate has a lengthy criminal history.75 And records that should 
have been sealed or expunged can frequently be found in criminal histo-
ry reports.76 Indeed, reports do not always contain current information 
because they often vary with respect to the frequency with which they 
are updated; according to the DOJ, “No single source exists that pro-
vides complete and up-to-date information about a person’s criminal his-
tory.”77 Hence, even if a state court or agency updates its files, a BCC 
may not retrieve these updates in a timely fashion (if at all), and by then, 
sealed or expunged information may have already been disseminated. 
Erroneous reports can circulate indefinitely and applicants may never 
know why they were denied jobs.78 

These problems are not unique to the private sector. Recent studies 
show that a substantial number of state and federal criminal records da-
tabases contain incomplete or inaccurate criminal records. The FBI con-
ducts nearly nine million criminal background checks per year, primarily 
for employment.79 The Attorney General reports that approximately 50% 
of the records in the III database are flawed,80 and many were erroneous-
ly attributed to individuals who had not been convicted of a crime.81 The 
American Bar Association’s Criminal Justice Section has voiced con-
cern “that the FBI’s [criminal history database] system is so seriously 
flawed that it does a disservice to large numbers of U.S. workers and 
employers who want to enter into an employment relationship but are 
deterred from doing so by inaccurate FBI records.”82 

 
false positive rates were extrapolated to the nationwide fingerprint-based checks of the FBI 
conducted in 1997, then 346,000 false positives would have resulted). 

75 See Faulty Criminal Background Checks, supra note 70; see also SEARCH, supra note 
16, at 9 (noting the ways that an incident or offense may be “reflected in multiple sources”).  

76 Yu & Dietrich, supra note 12, at 20–23. 
77 Office of the Att’y Gen., supra note 58, at 6. 
78 See Faulty Criminal Background Checks, supra note 70.  
79 Stephen Saltzburg, Written Testimony for EEOC Meeting to Examine Arrest and 

Conviction Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity Comm’n (July 26, 
2011), available at http://www.eeoc.gov/eeoc/meetings/7-26-11/saltzburg.cfm. 

80 See Office of the Att’y Gen., supra note 58, at 3, 17.  
81 According to one study, 5.5% were falsely attributed to individuals who had not been 

convicted of a crime. See id. at 25.  
82 Saltzburg, supra note 79. 
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Likewise, a DOJ study found that several state criminal records repos-
itories had failed to record final dispositions for a significant number of 
arrests,83 and that this problem is exacerbated by the fact that there is no 
standardized process for reporting arrests and dispositions at the state 
and local levels.84 Thus, one of the challenges raised by the widespread 
accessibility of and reliance on criminal records databases is how to ad-
dress the problems with the data in a way that is responsive to the needs 
of people with criminal records, employers, and society at large. 

C. Race Discrimination in Employment Through the Use of Criminal 
History Reports 

The employment landscape has changed dramatically in recent years 
for individuals with criminal records due in large measure to the tre-
mendous growth in the number of people who have had contact with the 
criminal justice system and the proliferation of employers conducting 
background checks, particularly since September 11, 2001. In 1989, for 
example, only 12% of the adult population in the United States had 
criminal records,85 yet by 2010 over 29% of all adults in the United 
States (more than one in every four) had some involvement with the 
criminal justice system that would show up on a routine employment 
background check.86 

 
83 Peter M. Brien, Bureau of Justice Statistics, U.S. Dep’t of Justice, Improving Access to 

and Integrity of Criminal History Records 9 (2005), available at http://www.bjs.gov/content/
pub/pdf/iaichr.pdf. 

84 Letter from Michael Sankey, CEO, BRB Publ’ns, Inc., to Richard A. Hertling, Deputy 
Assistant Att’y Gen., Office of Legal Policy (June 27, 2005), available at 
http://www.justice.gov/olp/pdf/hertling.pdf.  

85 The number of individuals with criminal records in state criminal history files in 1989 
was 42,476,400. See Bureau of Justice Statistics, U.S. Dep’t of Justice, Survey of State 
Criminal History Information Systems, 1995, at 15 tbl.2 (1997), available at 
http://www.bjs.gov/content/pub/pdf/Sschis95.pdf. The author decreased the number by 30% 
to account for individuals who have records on file in multiple states and arrived at a con-
servative estimate of 29,733,480. As a percentage of the U.S. population over the age of 
eighteen in 1989 (183,885,403 according to the Census Bureau), 16% of the U.S. population 
had a criminal record. See Michael R. Haines, Population, by Age: 1900–2000, in Historical 
Statistics of the United States: Millennial Edition OnLine tbl.Aa125-144 (Susan B. Carter et 
al. eds., 2006), available at http://hsus.cambridge.org/HSUSWeb/table/showtablepdf.do?id=
Aa125-144. 

86 See Bureau of Justice Statistics, supra note 64, at tbl.1 (showing that 97,893,200 adults 
have criminal records on file in the states, including arrests). Because a number of these in-
dividuals may have had records on file in multiple states, the author decreased the number by 
30% to arrive at a conservative estimate of 68,525,240. As a percentage of the U.S. popula-
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Many of the estimated sixty-five million adults in the United States 
with criminal records are African American and Hispanic, who are 
overrepresented in the criminal justice system.87 African Americans and 
Hispanics are more likely than Whites to be arrested for low-level of-
fenses and are also more likely to be arrested, convicted, or sentenced 
for drug offenses despite the fact that studies consistently show that their 
rate of drug use is comparable to that of Whites.88 Indeed, law enforce-
ment data from fifty states and the District of Columbia show that Afri-
can Americans are almost four times as likely to be arrested for marijua-
na possession as Whites; in some states—including Illinois, Iowa, and 

 
tion over the age of eighteen (234,564,071 according to the Census Bureau), over 29% of the 
U.S. adult population had a criminal record in 2010. See U.S. Census Bureau, supra note 17, 
at 1. 

87 In a recently released analysis of data on disproportionate minority contact in arrests, 
court processing and sentencing, new admissions, ongoing populations in prison and jails, 
probation and parole, capital punishment, and recidivism, the National Council on Crime and 
Delinquency found that “[a]t each of these stages, persons of color, particularly African 
Americans, are more likely to receive less favorable results than their White counter-
parts,” and that Latinos also are overrepresented in comparison to Whites. Christopher Hart-
ney & Linh Vuong, Nat’l Council on Crime & Delinquency, Created Equal: Racial and Eth-
nic Disparities in the U.S. Criminal Justice System 2 (2009), available at 
http://www.nccdglobal.org/sites/default/files/publication_pdf/created-equal.pdf.  

88 See, e.g., Levine & Small, supra note 20, at 13–16 (reporting that, although U.S. gov-
ernment data indicate that Whites use marijuana at higher rates than African Americans and 
Hispanics, the marijuana arrest rate for Hispanics and African Americans in New York City 
is approximately three and five times that of Whites respectively); Human Rights Watch, 
Decades of Disparity: Drug Arrests and Race in the United States 1 (2009), available at 
www.hrw.org/sites/default/files/reports/us0309web_1.pdf (“The higher rates of black drug 
arrests do not reflect higher rates of black drug offending. . . . [B]lacks and whites engage in 
drug offenses—possession and sales—at roughly comparable rates.”); Substance Abuse & 
Mental Health Servs. Admin., U.S. Dep’t of Health & Human Servs., Results from the 
2010 National Survey on Drug Use and Health: Summary of National Findings 21 fig.2.10 
(2011), available at http://www.samhsa.gov/data/NSDUH/2k10NSDUH/2k10Results.pdf 
(reporting rates of illicit drug use in the United States in 2010 among persons aged twelve 
and older were 10.7% for African Americans, 9.1% for Whites, and 8.1% for Hispanics); 
Substance Abuse & Mental Health Servs. Admin., U.S. Dep’t of Health & Human Servs., 
Results from the 2009 National Survey on Drug Use and Health: Volume I. Summary of Na-
tional Findings 24 fig.2.10 (2010), available at http://www.gmhc.org/files/editor/file/
a_pa_nat_drug_use_survey.pdf (reporting that the drug usage rate for Latinos in 2009 was 
7.9%, compared to 8.8% for Whites). The majority of Latinos incarcerated in New York 
State in 2009 were there for drug-related offenses. See Cartagena, supra note 30. Yet, they 
“hav[e] one of the lowest rates of lifetime illicit drug use at 38.9%, as compared to Whites at 
54% and African-Americans at 43.8%.” Id. 
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Minnesota—they are eight times as likely to be arrested; and in some 
counties, they are ten, or even thirty times as likely to be arrested.89 

Moreover, African Americans and Hispanics are arrested and incar-
cerated at rates that are several times their proportion of the general 
population.90 African Americans represent 28% of all arrests,91 and 38% 
of prison and jail inmates,92 even though they account for approximately 
14% of the general population.93 Latinos constitute only 16% of the 
overall population94 but almost 20% of the prison and jail population.95 
Assuming current incarceration rates remain constant, among males, 
Blacks will have a 32% (one in three) chance of serving time in prison 
during their lifetime, Latinos will have a 17% chance (one in six), and 
Whites will have a 6% chance (one in seventeen).96 Similarly, Native 
Americans and Alaskan natives make up only 0.8% of the U.S. popula-

 
89 See Am. Civil Liberties Union, The War on Marijuana in Black and White 47, 49, 58 

(2013), available at http://www.aclu.org/files/assets/aclu-thewaronmarijuana-rel2.pdf. 
90 Thomas P. Bonczar, Bureau of Justice Statistics, U.S. Dep’t of Justice, Prevalence of 

Imprisonment in the U.S. Population, 1974–2001, at 5 tbl.5 (2003), available at 
http://www.bjs.gov/content/pub/pdf/piusp01.pdf; cf. The Pew Charitable Trusts, Collateral 
Costs: Incarceration’s Effect on Economic Mobility 6 (2010), available at 
http://www.pewstates.org/uploadedFiles/PCS_Assets/2010/Collateral_Costs(1).pdf (finding 
that incarceration in America is concentrated among African-American men, asserting that 
“[w]hile 1 in every 87 white males ages 18 to 64 is incarcerated and the number for similar-
ly-aged Hispanic males is 1 in 36, for black men it is 1 in 12”). Incarceration rates are even 
higher for twenty- to thirty-four-year-old men without a high school diploma or GED. Id. at 
8 fig.2. Approximately one in eight White men in this demographic is incarcerated, relative 
to one in fourteen Hispanic men, and one in three Black men. See id.  

91 Fed. Bureau of Investigation, U.S. Dep’t of Justice, Crime in the United States, 2010, at 
tbl.43a (2010), available at http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2010/
crime-in-the-u.s.-2010/tables/table-43/10tbl43a.xls. 

92 William J. Sabol & Heather Couture, Bureau of Justice Statistics, U.S. Dep’t of Justice, 
Prison Inmates at Midyear 2007, at 7 tbl.9 (2008), available at http://www.bjs.gov/content/
pub/pdf/pim07.pdf.  

93 U.S. Census Bureau, The Black Population: 2010, at 3 (2011), available at 
http://www.census.gov/prod/cen2010/briefs/c2010br-06.pdf (showing that, in 2010, “14 per-
cent of all people in the United States identified as Black, either alone, or in combination 
with one or more other races”). 

94 U.S. Census Bureau, Overview of Race and Hispanic Origin: 2010, at 3 (2011), availa-
ble at http://www.census.gov.prod/cen2010/briefs/c2010br-02.pdf (documenting that in 
2010, “there were 50.5 million Hispanics in the United States, composing 16 percent of the 
total population”). 

95 Sabol & Couture, supra note 92, at 7 tbl.9. 
96 Office of Legal Counsel, Written Testimony for EEOC Meeting to Examine Arrest and 

Conviction Records as a Hiring Barrier (July 26, 2011), available at http://www.eeoc.gov//
eeoc/meetings/4-25-12/olc_testimony.cfm. 
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tion,97 but they are 1.4% of those arrested,98 and the incarceration rate 
for Native Americans is 38% higher than the national average.99 These 
racial disparities can be attributed largely to law enforcement strategies 
that disproportionately target minority populations, such as the “war on 
drugs,”100 “stop and frisk” programs,101 and “broken windows”102 polic-
ing practices that have become popular among urban police forces. 

D. Race, Criminal History Status, and Social Stigma 

Nine out of ten employers now inquire into the criminal history of job 
candidates,103 and research shows that the existence of a record can play 

 
97 ACS Demographic and Housing Estimates: 2008–2012 American Community Survey 5-

Year Estimates, U.S. Census Bureau, http://factfinder2.census.gov/faces/tableservices/jsf/
pages/productview.xhtml?pid=ACS_12_5YR_DP05 (last visited June 21, 2014). 

98 Fed. Bureau of Investigation, supra note 91, at tbl.43a. Although Asians and Pacific Is-
landers, like Native Americans, are not discussed in the current U.S. Equal Employment Op-
portunity Commission (“EEOC”) policy guidance, national statistics indicate that these 
groups are not disproportionately affected by the criminal justice system. For example, 
Asians and Pacific Islanders represent around 5% of the U.S. population. U.S. Census Bu-
reau, supra note 97, at 2. Yet Asians and Pacific Islanders only constitute 1.2% of all arrests. 
Fed. Bureau of Investigation, supra note 91, at tbl.43a. Nevertheless, local or regional crime 
statistics may demonstrate racial disparities for Asian and Pacific Islanders. See John Bur-
nett, Hawaiians Most Likely to Be Arrested for Pot, Haw. Tribune Herald (Aug. 26, 2012), 
http://hawaiitribune-herald.com/sections/news/local-news/hawaiians-most-likely-be-
arrested-pot.html (noting that among Hawaiians, native Hawaiians “are more likely than any 
other race to be arrested on marijuana charges”). 

99 Native Americans and the Death Penalty, Death Penalty Info. Ctr., 
http://www.deathpenaltyinfo.org/native-americans-and-death-penalty (last visited June 21, 
2014). 

100 See, e.g., The Sentencing Project, Reducing Racial Disparity in the Criminal Justice 
System: A Manual for Practitioners and Policymakers 5–9 (2008), available at 
http://www.sentencingproject.org/doc/publications/rd_reducingracialdisparity.pdf (discuss-
ing the war on drugs and other well-documented causes of racial disparities in the criminal 
justice system). Data show that although Blacks constitute roughly 13% of all drug users, 
Blacks make up 35% of those arrested for drug offenses and approximately 53% of those 
incarcerated for drug convictions. Human Rights Watch, Targeting Blacks: Drug Law En-
forcement and Race in the United States 45–48 (2008), available at http://www.hrw.org/
sites/default/files/reports/us0508_1.pdf.  

101 See N.Y. Civil Liberties Union, Stop-And-Frisk 2011: NYCLU Briefing 2 (2012), availa-
ble at http://www.nyclu.org/files/publications/NYCLU_2011_Stop-and-Frisk_Report.pdf. 

102 See Jeffrey Fagan et al., An Analysis of the NYPD’s Stop-and-Frisk Policy in the Con-
text of Claims of Racial Bias 11, 17 (Columbia Law Sch. Pub. Law & Legal Theory Working 
Paper Grp., Paper No. 05-95, 2006), available at http://ssrn.com/abstract=846365. 

103 Faulty Criminal Background Checks, supra note 70, at A24; see also Soc’y for Human 
Res. Mgmt., supra note 8, at 3 (providing results of a 2010 survey that found that 92% of 
employers performed criminal background checks on some or all job candidates). 
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a decisive role in the hiring process, reducing one’s chance of receiving 
a callback or job offer by almost 50%.104 Yet the impact of having a 
criminal record is significantly worse for people of color, who are al-
ready more likely to experience discrimination in the labor market. 
Groundbreaking audit studies conducted in Milwaukee and New York 
City by researchers at Princeton and Harvard illustrate vividly the effects 
of a criminal record on hiring decisions and the employment prospects 
for minority job seekers. Funded by the DOJ’s National Institute of Jus-
tice, the studies examined the criminal record “penalty” for job seekers 
of different races. The first study matched pairs of Black and White en-
try-level job seekers to test the impact of incarceration on employment 
outcomes for Black and White job candidates.105 It found that Whites 
with a criminal record were half as likely to receive a callback as Whites 
without a record (17% versus 34%), while Blacks with a criminal record 
were almost a third as likely to receive a callback as Blacks without a 
record (5% versus 14%).106 Most disturbingly, the research also revealed 
that Whites with a criminal record had a higher chance of receiving a 
callback than Blacks without a record.107 

These findings were replicated in the second study that included Lati-
no testers, which found that after controlling for race, White testers with 
similar job qualifications and criminal histories received job offers at 
higher rates than Black and Latino testers.108 And the researchers again 
found that the White testers with a purported recent felony conviction 
were more likely to receive a job offer than the Black and Latino testers 
without criminal records. These findings suggest that while job candi-
dates with criminal records are disadvantaged in the labor market rela-
tive to applicants with no criminal background, racial minority status 
combined with a criminal record creates a pronounced and particularly 
formidable socially stigmatic effect. Indeed, a criminal record, when 
combined with the age, race, and social class of those most likely to 

 
104 Devah Pager et al., Sequencing Disadvantage: Barriers to Employment Facing Young 

Black and White Men with Criminal Records, 623 Annals Am. Acad. Pol. & Soc. Sci. 195, 
199 (2009); see also James B. Jacobs, Mass Incarceration and the Proliferation of Criminal 
Records, 3 U. St. Thomas L.J. 387, 420 (2006) (describing the stigma of a criminal record as 
a “negative curriculum vitae”). 

105 Pager, Criminal Record, supra note 25, at 946. 
106 See id. at 957, 958 fig. 6. 
107 See id. at 958. 
108 Devah Pager et al., Discrimination in a Low-Wage Labor Market: A Field Experiment, 

74 Am. Soc. Rev. 777, 785–86 (2009). 
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come into contact with the criminal justice system—a group that already 
experiences significant social disadvantage—creates a powerful and 
seemingly indelible form of social marginalization.109 

That employers have virtually unlimited access to criminal history in-
formation only intensifies this stigma, making it all but impossible for 
minorities with criminal records to find gainful employment. This essen-
tially dooms these individuals—who often struggle with poverty, low 
wages, and/or unstable housing prior to arrest—to a life of social dislo-
cation, economic instability, and civic disengagement. These negative 
effects, which are often more harmful than the behaviors that were the 
original rationale for the arrests, extend to the health and welfare of fam-
ily members, particularly children. 

II. THE TITLE VII/FCRA MODEL AND ITS LIMITATIONS 

This Part will map the laws that govern the use of criminal history re-
ports in employment, beginning with the FCRA and corresponding state 
laws that regulate the collection, transmission, and use of such data. This 
Part will then examine the Equal Employment Opportunity Commis-
sion’s (“EEOC”) 2012 enforcement guidance on the consideration of ar-
rest and conviction records in employment, and the Title VII framework 
that it advances to control the race discrimination that may result from 
employers’ reliance on criminal history reports when screening job ap-
plicants. This Part will conclude by chronicling the weaknesses of these 
laws and their inability to adequately protect the interests of either em-
ployers or individuals with criminal records. 

 
109 See Pager, Criminal Record, supra note 25, at 959 (explaining that “the employment 

barriers of minority status and criminal record are compounded, intensifying the stigma to-
ward this group”); see also Pager, Double Jeopardy, supra note 25, at 620 (discussing the stig-
ma associated with a criminal record). Individuals with criminal records are regularly and legal-
ly denied job opportunities, welfare benefits, housing, educational loans, voting rights, and oth-
other important social goods based exclusively on their criminal history. See Editorial Board, In 
Search of Second Chances, N.Y. Times (May 31, 2014), http://www.nytimes.com/
2014/06/01/opinion/sunday/in-search-of-second-chances.html?module=Search&mabReward=
relbias%3Ar; see also R. A. Lenhardt, Understanding the Mark: Race, Stigma, and Equality 
in Context, 79 N.Y.U. L. Rev. 803, 823 (2004) (discussing the construction of social and ra-
cial stigma, noting that racial stigma “turns in large part upon the context in which the stig-
matized individual finds her- or himself”). 
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A. The FCRA’s Regulation of Criminal History Reports 

Until relatively recently, an individual with a criminal history could 
effectively work toward rehabilitation by getting a fresh start in a new 
state, city, or town, thereby moving beyond a criminal past. The current 
age of information technology and corresponding growth of criminal 
records systems and databases has made such efforts virtually impossi-
ble. This is exacerbated by the fact that the laws designed to regulate the 
use of these databases and the criminal history reports they dissemi-
nate—specifically, the FCRA and a patchwork of similar state laws110—
do not go far enough in protecting job applicants and fail to provide ad-
equate notice, consent, access, and enforcement. 

Enacted in 1970, decades before the advent of the Internet, the FCRA 
was intended to promote accuracy, fairness, and privacy111 of personal 
information held and disseminated by “consumer reporting agencies”112 
that collect and distribute credit and other consumer information113 for 
employment.114 Primary regulatory authority over the FCRA rests with 
the Federal Trade Commission (“FTC”), which, in 1998, extended the 

 
110 See 15 U.S.C. §§ 1681–1681x (2012). See generally Nat’l Emp’t Law Project, supra 

note 24 (describing laws in California, Connecticut, Delaware, Florida, Georgia, Illinois, 
Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Jersey, New 
York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Virgin-
ia, Washington, and Washington, D.C., that protect people with criminal records from em-
ployment discrimination in the public and/or private sectors). 

111 See 15 U.S.C. § 1681(b) (explaining that the FCRA was established to ensure that 
“consumer reporting agencies adopt reasonable procedures for meeting the needs of com-
merce for consumer credit, personnel, insurance, and other information in a manner which is 
fair and equitable to the consumer, with regard to the confidentiality, accuracy, relevancy, 
and proper utilization of such information”). 

112 Id. § 1681e(b) (stating that reporting agencies must maintain accuracy standards). 
113 See id. § 1681a(f). Other statutorily authorized purposes include determinations regard-

ing creditworthiness, insurance underwriting, or other business transactions regarding a con-
sumer. See id.; see also SEARCH, supra note 16, at 58 (“As defined in the FCRA, consumer 
reporting agencies are organizations that, for a fee or on a cooperative nonprofit basis, are in 
the practice of assembling or evaluating personally identifiable information obtained from 
third parties and bearing upon a consumer’s credit worthiness, character, reputation, personal 
characteristics, or mode of living.”). 

114 See 15 U.S.C. § 1681a(h). “Employment purposes” is defined as “evaluating a consum-
er for employment, promotion, reassignment or retention as an employee.” Id. This defini-
tion has been interpreted broadly to include “employers who are: merely considering the 
possibility of terminating an employee; investigating allegations of workplace wrongdoing 
against a current employee; hiring independent contractors; or, determining whether a con-
tractor’s employee should have a security clearance.” SEARCH, supra note 16, at 59. 
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FCRA’s coverage to BCCs that sell criminal records information for 
employment purposes.115 

Some BCCs that report criminal history information, however, have 
avoided regulation and liability by describing themselves as not engaged 
in “consumer reporting” as defined by the statute.116 And although the 
FCRA establishes national standards for employment screening—such 
as requiring employers to notify and obtain consent from job applicants 
prior to obtaining a criminal history report, and to inform job applicants 
if an adverse action is taken on the basis of the contents of a report117—
these provisions are inadequately enforced. Indeed, in recent years sev-
eral lawsuits have been filed against major BCCs and employers chal-
lenging their failure “to provide ‘pre-adverse-action’ notices” and accu-
rate reporting.118 These BCCs include HireRight, which supplies 
criminal history data to such companies as Monster and Oracle, and 
LexisNexis, which settled a lawsuit in 2008 for twenty million dollars.119 
These lawsuits not only highlight the failings of the FCRA’s enforce-
ment mechanisms, but also suggest that such practices may be wide-
spread among employers and BCCs. 

This lack of enforcement is compounded by the fact that the FCRA 
provides qualified immunity to covered BCCs and end-users from 
claims based on invasion of privacy, defamation, or negligence based on 

 
115 See Advisory Letter from William Haynes, Div. of Credit Practices, FTC, to Richard 

LeBlanc, Due Diligence, Inc. (June 9, 1998), available at 
http://www.ftc.gov/policy/advisory-opinions/advisory-opinion-leblanc-06-09-98 (referring to 
§§ 603, 607, and 609 of the FCRA). In 2012, the Dodd-Frank Act relocated primary regula-
tory responsibility for the FCRA’s consumer regulations to the newly created Consumer Fi-
nancial Protection Bureau (“CFPB”), which is empowered to enforce the federal consumer 
financial laws, see 12 U.S.C. § 5514(c)(1) (2012), including the FCRA. Id. § 5481(12), (14). 
The CFPB and the Federal Trade Commission (“FTC”) share some enforcement powers, see, 
e.g., id. § 5514(c)(3), however, the law creates an exception to the CFPB’s general enforce-
ment power, which gives the FTC the power to enforce compliance with the FCRA with re-
spect to “consumer reporting agencies and all other persons subject thereto.” 15 U.S.C. 
§ 1681s(a)(1). 

116 See Logan Danielle Wayne, The Data-Broker Threat: Proposing Federal Legislation to 
Protect Post-Expungement Privacy, 102 J. Crim. L. & Criminology 253, 269 n.88 (2012) 
(illustrating how 15 U.S.C. § 1681e(b), which defines a consumer reporting agency and what 
activities are covered under its provisions, is written in a way that enables data brokers to 
avoid coverage under the FCRA). 

117 See 15 U.S.C. § 1681b(b). 
118 See Rodriguez & Emsellem, supra note 5, at 12.  
119 See id. at 12 & 30 n.57 (citing Williams v. LexisNexis Risk Mgmt., No. 3:06cv241, 

2007 WL 2439463 (E.D. Va. Aug. 23, 2007)).  
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the information contained in an FCRA-covered report,120 and state laws 
provide a varied regulatory patchwork for these companies.121 Plus, the 
Act governs only third-party screening companies and not employers 
who conduct their own background checks, or end-users who access 
criminal justice information via government sources. 

In addition, according to the FCRA, a BCC may report convictions 
indefinitely and may report records of arrests that did not lead to convic-
tions so long as the arrest occurred fewer than seven years prior.122 The 
only accuracy requirement the FCRA places on BCCs is that they “fol-
low reasonable procedures to assure maximum possible accuracy.”123 
This vague standard imposes no affirmative duty on BCCs to ensure that 
the information they report about individuals is accurate, current, or 
complete.124 It also allows for the disclosure and circulation of arrest in-
formation and expunged conviction records. In 2009, for example, the 
New York State Office of the Attorney General investigated Choice-
Point—a BCC now owned by LexisNexis that once constituted an esti-
mated 20% of the industry in the United States and conducted ten mil-
lion background checks each year125—for creating and operating a 
discriminatory online employment application system for RadioShack, 
the nation’s second-largest retailer of consumer electronics and employ-
er to nearly thirty-five thousand employees.126 This system automatically 
rejected anyone who self-reported a criminal record, and the criminal 
history checks that ChoicePoint conducted for RadioShack disseminated 
sealed and dismissed convictions.127 

 
120 See 15 U.S.C. § 1681h(e). 
121 See Letter from Nat’l Ass’n of Prof’l Background Screeners to the U.S. Dep’t of Justice 

7 (Aug. 4, 2005), available at http://www.justice.gov/olp/pdf/0394_001.pdf (noting that 
“every state has different laws relating to what information can be obtained and/or used by 
consumer reporting agencies and end-users with permissible purposes”). 

122 See 15 U.S.C. § 1681c(a). 
123 Id. § 1681e(b). 
124 Courts have interpreted the FCRA’s accuracy provision (15 U.S.C. § 1681e(b)) as only 

mandating that BCCs “weigh the potential that the information will create a misleading im-
pression against the availability of more accurate . . . information and the burden of provid-
ing such information.” See Koropoulos v. Credit Bureau, Inc., 734 F.2d 37, 42 (D.C. Cir. 
1984).  

125 See Terhune, supra note 44. 
126 Assurance of Discontinuance at 5, In the Matter of the Investigation of Andrew M. 

Cuomo, Attorney General of the State of New York, of RadioShack Corp., No. 09-148 (Oct. 
9, 2009). 

127 Id. at 5–6. 
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As Logan Danielle Wayne describes it, individuals must go through a 
difficult process to delete their records from a BCC database: 

Currently, the only way to remove an expunged conviction from a da-
ta broker’s records is to personally request that the information be re-
moved. This process is arduous and involves the submission of several 
documents including court dispositions and expungement orders. In 
fact, some data brokers even require that one submit along with this 
request a copy of the information as it appears on the report from their 
websites. This requirement is particularly troubling because it forces 
individuals to purchase their own consumer reports before finding out 
whether any one database contains an expunged conviction.128 

The FCRA also fails to protect and promote the interests of employ-
ers, who often know little about how the criminal justice system operates 
and may not fully comprehend how to accurately decipher the data con-
tained in a report. As Adam Klein notes, this may be attributed in part to 
the fact that much of the information disseminated in reports is confus-
ing or requires familiarity with the laws and procedures of the individual 
state or municipality where the record originated.129 Therefore, even 
when information in a report is accurate, it may still be misinterpreted in 
a way that leads to employment being denied to a person with a criminal 
record. Further, employers are inundated with information regarding 
their potential liability for negligent hiring,130 but they typically receive 
little direction on how to make legitimate and equitable employment de-
cisions that are consistent with Title VII.131 Employers thus tend to give 
criminal history information more weight than it is due out of fear that 

 
128 Wayne, supra note 116, at 267. 
129 See Klein, supra note 9. 
130 A routine Internet search for “employment background checks” will yield the websites 

for scores of private screening companies. These sites typically caution employers about 
possible liability for negligent hiring and the necessity of conducting criminal background 
checks, but offer no information about potential Title VII liability for conducting these 
screens. See, e.g., Negligent Hiring, American Business Services, http://absscreening.com/
index.php/negligent-hiring (last visited June 21, 2014). 

131 Anecdotally, advocates of workers with criminal records frequently find that employers 
are unaware of the EEOC’s policies regarding employer consideration of arrest and convic-
tion histories. In addition, “Over 60 percent of employers indicate that they would ‘probably 
not’ or ‘definitely not’ be willing to hire an applicant with a criminal record.” Harry J. 
Holzer et al., Will Employers Hire Ex-Offenders? Employer Preferences, Background 
Checks, and Their Determinants, Institute for Research on Poverty 7 (Discussion Paper No. 
1243-02, 2002), available at http://www.irp.wisc.edu/publications/dps/pdfs/dp124302. 
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hiring an individual with a criminal record will render them vulnerable 
to litigation. 

In addition, the FTC does not compel BCCs to offer end-users guid-
ance “on how to properly interpret criminal history reports or what basic 
standards should be used as part of the hiring process.”132 Indeed, as cur-
rently enforced, the FCRA actually undermines state and local efforts to 
protect people with criminal records and employers in the employment 
screening process. For instance, one expert found that employers in New 
York received unresolved arrest data in BCC reports, but did not receive 
corresponding information on the fact that “New York law prohibits 
employment decisions to be based on arrests that do not lead to convic-
tions.”133 Further, as this example suggests, there is now substantial vari-
ation among the states with respect to the kinds of information that can 
be reported and the level of protection afforded to people with criminal 
records.134 This creates inefficiency and indeterminacy for employers 
operating in multiple states, which is becoming ever more common in 
our increasingly globalized economy. 

In these ways, the laws and regulations that govern BCCs offer scant 
protection to individuals with criminal records, and do not adequately 
protect the interests of employers, all to the particular detriment of mi-
nority job candidates and employees. 

B. Title VII and the 2012 EEOC Guidance 

In response to the devastating effect of a criminal record on the em-
ployment prospects of racial minorities, on April 25, 2012, in a four-to-
one vote, the EEOC issued an enforcement guidance prohibiting em-
ployers from automatically denying employment to individuals based on 
an arrest or conviction record.135 Updating and reaffirming earlier guid-
ances, including one enacted in 1987 by then-Chair Clarence Thomas, 
the new EEOC guidance makes clear that employment policies summar-

 
132 Klein, supra note 9. 
133 Cartagena, supra note 30. 
134 See Legal Action Center, After Prison: Roadblocks to Reentry, 

http://lac.org/roadblocks-to-reentry/ (last visited June 21, 2014) (providing a catalogue of 
state laws regarding access to criminal records). 

135 See U.S. Equal Emp’t Opportunity Comm’n, EEOC Enforcement Guidance No. 
915.002, Enforcement Guidance on the Consideration of Arrest and Conviction Records in 
Employment Decisions Under Title VII of the Civil Rights Act of 1964, at 8–9 (2012), 
available at http://www.eeoc.gov/laws/guidance/upload/arrest_conviction.pdf. 
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ily excluding applicants with arrest or conviction records could violate 
Title VII of the 1964 Civil Rights Act’s prohibition against race or na-
tional origin discrimination in employment if such actions have a dispar-
ate impact on racial and ethnic minorities.136 

According to the guidance, employers may consider criminal records 
when screening potential employees, but doing so may violate Title VII 
if the employer treats criminal history information differently for differ-
ent applicants based on their race or national origin (disparate treat-
ment).137 Moreover, a Title VII violation may also occur if an employ-
er’s criminal record screening policy or practice excludes all job candi-
candidates with a criminal record because blanket exclusions may have a 
disparate impact on racial and ethnic minorities,138 who are statistically 
more likely to have a criminal history.139 

In the case of alleged disparate impact discrimination, once a plaintiff 
has identified the offending policy or practice, the EEOC will com-

 
136 See 42 U.S.C. § 2000e-2(a) (2006) (“It shall be an unlawful employment practice for an 

employer . . . to fail or refuse to hire or to discharge any individual, or otherwise to discrimi-
nate against any individual . . . because of such individual’s race, color, religion, sex, or na-
tional origin . . . .”); see also EEOC Decision No. 78-35, 26 Fair Empl. Prac. Cas. (BNA) 
1755 (1978) (finding reasonable an employee’s discharge given his pattern of criminal be-
havior and the severity and recentness of his criminal conduct); EEOC Decision No. 78-03, 
1977 EEOC LEXIS 26 (Nov. 7, 1977) (challenging employer exclusion policy based on fel-
ony or misdemeanor convictions involving moral turpitude or the use of drugs); EEOC Deci-
sion No. 74-89, 8 Fair Empl. Prac. Cas. (BNA) 431 (1974) (challenging employer policy that 
considered a felony an adverse factor leading to disqualification); EEOC Decision No. 72-
1497, 4 Fair Empl. Prac. Cas. (BNA) 849 (1972) (challenging a criminal record exclusion 
policy based on “serious crimes”); U.S. Equal Emp’t Opportunity Comm’n, EEOC Compli-
ance Manual, Section 15: Race & Color Discrimination, § 15-VI.B.2 (Apr. 19, 2006), avail-
able at http://www.eeoc.gov/policy/docs/race-color.pdf.; U.S. Equal Emp’t Opportunity 
Comm’n, Policy Guidance on the Consideration of Arrest Records in Employment Decisions 
Under Title VII of the Civil Rights Act of 1964 (Sept. 7, 1990), available at 
http://www.eeoc.gov/policy/docs/arrest_records.html; U.S. Equal Emp’t Opportunity 
Comm’n, EEOC Policy Statement on the Use of Statistics in Charges Involving the Exclu-
sion of Individuals with Conviction Records from Employment (July 29, 1987), available at 
http://www.eeoc.gov/policy/docs/convict2.html; U.S. Equal Emp’t Opportunity Comm’n, 
EEOC Policy Statement on the Issue of Conviction Records Under Title VII of the Civil 
Rights Act of 1964 (Feb. 4, 1987), available at http://www.eeoc.gov/policy/docs/
convict1.html. 

137 U.S. Equal Emp’t Opportunity Comm’n, supra note 135, at 1, 6. 
138 See U.S. Equal Emp’t Opportunity Comm’n, EEOC Enforcement Guidance on the 

Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII 
of the Civil Rights Act of 1964, at 9 (2012), available at http://www.eeoc.gov/laws/
guidance/upload/arrest_conviction.pdf. 

139 Id. at 9–10 (concluding that “[n]ational data . . . support[] a finding that criminal record 
exclusions have a disparate impact based on race and national origin”). 
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mence an investigation during which the employer is permitted to pro-
duce “regional or local data,” or its own applicant data, to demonstrate 
that “African American and/or Hispanic men are not arrested or convict-
ed at disproportionately higher rates in the employer’s particular geo-
graphic area.”140 This evidence of a racially balanced workforce, howev-
er, is not sufficient to disprove disparate impact,141 as the relevant 
inquiry is whether the policy or practice denies employment opportuni-
ties to a disproportionate number of Title VII-protected individuals.142 

If the plaintiff is successful in proving disparate impact, the Title VII 
burden of production and persuasion shifts to the employer to show that 
the challenged practice is “job related” for the position in question and 
“consistent with business necessity,”143 in accordance with the analysis 
and burden-shifting established by the Supreme Court in Griggs v. Duke 
Power Company.144 As articulated by the Griggs Court, “[Title VII] pro-
scribes . . . practices that are fair in form, but discriminatory in opera-
tion. The touchstone is business necessity. If an employment practice 
which operates to exclude [African Americans] cannot be shown to be 
related to job performance, the practice is prohibited.”145 In addition, it is 
the employer’s responsibility to show that the policy or practice “bear[s] 
a demonstrable relationship to successful performance of the jobs for 
which it was used” and “measure[s] the person for the job and not the 
person in the abstract.”146  

In Green v. Missouri Pacific Railroad Company, the U.S. Court of 
Appeals for the Eighth Circuit further expanded on this analysis by iden-
tifying three factors (the “Green factors”) that must be considered when 

 
140 Id. at 10 (“The Commission will assess relevant evidence when making a determination 

of disparate impact, including applicant flow information maintained pursuant to the Uni-
form Guidelines on Employee Selection Procedures, workforce data, criminal history back-
ground check data, demographic availability statistics, incarceration/conviction data, and/or 
relevant labor market statistics.”) (footnotes omitted). 

141 See Connecticut v. Teal, 457 U.S. 440, 442 (1982) (holding that “bottom line” racial 
balance in a workforce does not preclude employees from establishing a prima facie case of 
disparate impact, nor does it provide employers with a defense). 

142 See id. at 453–54. The Commission will also assess the probative value of the employ-
er’s applicant data because the “application process might itself not adequately reflect the 
actual potential applicant pool, since otherwise qualified people might be discouraged from 
applying” because of a purportedly discriminatory policy or practice. Dothard v. Rawlinson, 
433 U.S. 321, 330 (1977). 

143 42 U.S.C. § 2000e-2(k)(1)(A)(i) (2006). 
144 401 U.S. 424, 431–32, 436 (1971). 
145 Id. at 431. 
146 Id. at 431, 436.  
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determining job-relatedness and business necessity. These factors in-
clude the nature of the crime, the time elapsed since the criminal con-
duct occurred, and the nature of the specific job in question.147 In 2007, 
the Third Circuit, in El v. Southeastern Pennsylvania Transportation Au-
thority, provided even more nuance to this statutory analysis by noting 
that, because all hiring necessarily involves “the management of risk,” 
an employer who seeks to avoid violating Title VII must draft its crimi-
nal records exclusion policies carefully based on empirical evidence that 
“accurately distinguish[es] between applicants [who] pose an unac-
ceptable level of risk and those [who] do not.”148 Therefore, to demon-
strate that a criminal record exclusion is job-related and consistent with 
business necessity, an employer must show that the policy or practice 
closely associates the particular criminal conduct (and its dangers) with 
the innate risks attendant to the duties of the particular position.149 

Assessing whether a criminal record exclusion is both job-related and 
consistent with business necessity differs depending on whether an ar-
rest or conviction is involved. An arrest “does not establish that criminal 

 
147 Green v. Mo. Pac. R.R. Co., 549 F.2d 1158, 1159–60 (8th Cir. 1977) (upholding the 

district court’s injunction allowing an employer to consider an applicant’s prior criminal rec-
ord as a factor in rendering individual hiring decisions so long as the employer considered 
these three factors, but precluding the employer from using an applicant’s conviction record 
as an absolute bar to employment); see also U.S. Equal Emp’t Opportunity Comm’n, Ques-
tions and Answers About the EEOC’s Enforcement Guidance on the Consideration of Arrest 
and Conviction Records in Employment Decisions Under Title VII, 
http://www.eeoc.gov/laws/guidance/qa_arrest_conviction.cfm (last visited May 28, 2012) 
(outlining the four factors). 

148 479 F.3d 232, 244–45 (3d Cir. 2007); see also id. at 247 (upholding a Southeastern 
Pennsylvania Transportation Authority policy of excluding everyone ever convicted of a vio-
lent crime from being hired as a paratransit driver, but stating that the outcome of the case 
might have been different had the plaintiff “hired an expert who testified that there is time at 
which a former criminal is no longer any more likely to recidivate than the average per-
son . . . [so] there would be a factual question for the jury to resolve”); cf. Shawn D. Bush-
way et al., The Predictive Value of Criminal Background Checks: Do Age and Criminal His-
tory Affect Time to Redemption?, 49 Criminology 27, 52 (2011) (“Given the results of the 
current as well as previous studies, the 40-year period put forward in the El v. SETPA (2007) 
case discussed earlier generally seems too old of a score to be still in need of settlement.”). 

149 U.S. Equal Emp’t Opportunity Comm’n, supra note 138, at 14. The Commission identi-
fied two circumstances in which employers will “consistently meet the ‘job related and con-
sistent with business necessity’ defense . . . [(1)] [t]he employer validates the criminal con-
duct screen for the position in question per the Uniform Guidelines on Employee Selection 
Procedures (Uniform Guidelines) standards” or (2) the employer crafts a “targeted screen” 
that accounts for at least the three Green factors, and then offers a chance “for an individual-
ized assessment for people excluded by the screen to determine whether the policy as applied 
is job related and consistent with business necessity.” Id.  
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conduct has” in fact occurred;150 therefore a denial of employment based 
solely on an arrest record cannot satisfy the “job related” and “business 
necessity” standard.151 An arrest can, however, trigger an inquiry into the 
underlying facts of the matter,152 and “an employer may make an em-
ployment decision based on the conduct underlying the arrest if the con-
duct makes the individual unfit for the position in question.”153 A record 
of conviction, on the other hand, will typically suffice as evidence that 
an individual engaged in particular conduct.154 Still, under certain cir-
cumstances it may be unjustifiable for an employer to rely solely on the 
conviction record when screening job candidates.155 Even if an employer 
succeeds in establishing that the exclusion is job-related and consistent 
with business necessity, a Title VII plaintiff may nevertheless prevail if 
she can show that there is a “less discriminatory ‘alternative employ-
ment practice’ that serves the employer’s legitimate goals as effectively 
as the challenged practice.”156 

While the updated guidance clarified the standards that employers 
must follow when making employment decisions involving people with 
criminal records, as I will now explain, reliance on Title VII and the 
FCRA has been an insufficient means of addressing the race discrimina-
tion that stems from the use of criminal history reports in employment. 

C. The Limitations of the Title VII Model 

Despite the EEOC’s critical efforts and laudable intentions, when ap-
plied to criminal history discrimination, the Title VII doctrinal frame-
work produces unique difficulties that make getting hired or challenging 
adverse employment actions extraordinarily difficult for African Ameri-
cans and Latinos with criminal records, whom studies show are most 
vulnerable to this type of discrimination. 

This is due in part to the fact that the central focus in most race dis-
crimination employment cases is on whether the employer was unlaw-
fully motivated by the employee’s race when making an exclusionary 
employment decision. Although seemingly straightforward, this inquiry 

 
150 Id. at 12. 
151 Id. 
152 Id. 
153 Id. at 12. 
154 Id. at 1. 
155 See id.  
156 Id. at 35 n.59 (citing 42 U.S.C. § 2000e-2(k)(1)(A)(ii) (2006)).  



PAUL-EMILE_BOOK (DO NOT DELETE) 8/19/2014 1:27 PM 

2014] Beyond Title VII 925 

into the employer’s mental state presents thorny practical problems 
when applied to discrimination against former offenders because em-
ployers may lawfully consider one’s criminal history when making em-
ployment decisions, which renders unlawful discrimination difficult to 
detect.157 

Indeed, while race discrimination is believed to be wrong because 
race is generally understood as irrelevant to an employee’s ability to per-
form on the job, a criminal record is arguably relevant to employment. 
For instance, although a very narrow exception to Title VII’s antidis-
crimination mandate allows employers to openly and legitimately base 
employment decisions on certain protected characteristics—specifically 
sex, religion, or national origin—without running afoul of Title VII 
(such as when a theater seeks to hire actors for particular roles on the ba-
sis of gender), this “bona fide occupational qualification” (“BFOQ”) de-
fense explicitly excludes race.158 Criminal history status, on the other 

 
157 The deficiency and indeterminacy of the Title VII doctrinal framework has generated 

much legal commentary and criticism in other contexts as well. See, e.g., Mark S. Brodin, 
The Demise of Circumstantial Proof in Employment Discrimination Litigation: St. Mary’s 
Honor Center v. Hicks, Pretext, and the “Personality” Excuse, 18 Berkeley J. Emp. & Lab. 
L. 183, 186–87 (1997); Catherine J. Lanctot, Secrets and Lies: The Need for a Definitive 
Rule of Law in Pretext Cases, 61 La. L. Rev. 539, 553 (2001); Deborah C. Malamud, The 
Last Minuet: Disparate Treatment After Hicks, 93 Mich. L. Rev. 2229, 2236–38 (1995); Ann 
C. McGinley, !VIVA LA EVOLUCIÓN!: Recognizing Unconscious Motive in Title VII, 9 
Cornell J.L. & Pub. Pol’y 415, 420 (2000); Michael Selmi, Proving Intentional Discrimina-
tion: The Reality of Supreme Court Rhetoric, 86 Geo. L.J. 279, 285–86 (1997); Leland 
Ware, Inferring Intent from Proof of Pretext: Resolving the Summary Judgment Confusion 
in Employment Discrimination Cases Alleging Disparate Treatment, 4 Emp. Rts. & Emp. 
Pol’y J. 37, 74 (2000); Michael J. Zimmer, Slicing & Dicing of Individual Disparate Treat-
ment Law, 61 La. L. Rev. 577, 578 (2001). 

158 See 42 U.S.C. § 2000e-2(e) (2006). The EEOC guidelines emphasize both the narrow-
ness of the BFOQ defense and its general permissibility for authenticity purposes. See 29 
C.F.R. § 1604.2(a) (2011). The discrimination must be “reasonably necessary to the normal 
operation of that particular business or enterprise.” See 42 U.S.C. § 2000e-2(e). As an exam-
ple, a maximum security prison, where males were segregated on the basis of their level of 
dangerousness, was permitted under Title VII’s BFOQ provision to have a policy that pre-
cluded the hiring of women as correctional counselors in a “contact” position with inmates. 
Dothard v. Rawlinson, 433 U.S. 321, 335–37 (1977). The particular characteristic or attrib-
ute must also be inextricably linked to the central mission or essence of the job. See Hui-
senga v. Opus Corp., 494 N.W.2d 469, 472–73 (Minn. 1992); Kraft, Inc. v. State, 284 
N.W.2d 386, 388 (Minn. 1979); Amy Kapczynski, Same-Sex Privacy and the Limits of An-
tidiscrimination Law, 112 Yale L.J. 1257, 1259–60 (2003); Kimberly A. Yuracko, Private 
Nurses and Playboy Bunnies: Explaining Permissible Sex Discrimination, 92 Calif. L. Rev. 
147, 184–91 (2004); Melissa K. Stull, Annotation, Permissible Sex Discrimination in Em-
ployment Based on Bona Fide Occupational Qualifications (BFOQ) Under § 703(e)(1) of 
Title VII of Civil Rights Act of 1964 (42 USCS § 2000e-2(e)(1)), 110 A.L.R. Fed. 28, 33–37 
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hand, may at times be quite relevant to hiring, such as consideration of a 
recent conviction for theft or financial fraud when hiring a bank teller or 
an accountant, as opposed to consideration of a loitering conviction 
when hiring a forklift operator. Moreover, while employers should be 
able to inquire into the criminal histories of those who may be placed in 
sensitive jobs or positions of trust, race may, consciously or uncon-
sciously, influence negatively an employer’s evaluation of a job seeker’s 
criminal record, thereby making the identification of unlawful discrimi-
nation more difficult. 

This problem is exacerbated by employers’ reliance on information 
technology early in the hiring process to check a job candidate’s crimi-
nal history status. Indeed, to reject a job applicant based on an arrest 
record, an employer must offer a valid business justification. Yet this 
rarely happens because the adverse actions occur during the pre-offer 
period, when job candidates have little explicit knowledge of why they 
were denied an interview or job, and may, in fact, never know the true 
reason for their rejection. This, in turn, limits their ability to challenge 
employers’ discriminatory actions. 

In addition, while disparate impact cases do not require proof of in-
tentional discrimination, comparative evidence is critical to establishing 
liability under this theory.159 Plaintiffs must demonstrate that a particular 
employment practice disproportionately burdens members of a protected 
group, typically by relying upon statistical evidence. However, not only 
have courts made establishing proof of differential impact more onerous 
under Title VII,160 but the fact that criminal records discrimination oc-
curs almost exclusively during the hiring stage makes it difficult for an 
aggrieved applicant to acquire the empirical data necessary to show how 
the employer has treated similarly situated applicants.161 Moreover, this 

 
(1992). The employer bears the responsibility of demonstrating that “all or substantially all” 
members of the group(s) excluded from the job would be unable to perform the duties of the 
position. See, e.g., Int’l Union, UAW v. Johnson Controls, Inc., 499 U.S. 187, 207 (1991) 
(quoting Weeks v. S. Bell Tel. & Tel. Co., 408 F.2d 228, 235 (5th Cir. 1969)) (stating that 
the employer may not exclude women of childbearing age from certain jobs that involve the 
handling of lead even though the employer alleges that lead could be harmful to fetuses). 

159 See Griggs, 401 U.S. at 431–32. Once a disparate impact has been shown, the employer 
bears the burden of demonstrating that the challenged practice “is job related . . . and con-
sistent with business necessity.” 42 U.S.C. § 2000e-2(k)(l)(A)(i). 

160 See Ian Ayres & Peter Siegelman, The Q-Word as Red Herring: Why Disparate Impact 
Liability Does Not Induce Hiring Quotas, 74 Tex. L. Rev. 1487, 1492 (1996). 

161 Disparate impact suits now represent only a tiny proportion of cases filed under Title 
VII. See id. at 1494 n.27, 1496. 
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lack of information due to the preponderance of hiring cases over firing 
cases increases the difficulty of bringing class action lawsuits. These 
limitations severely constrain the efficacy of Title VII in preventing and 
redressing invidious discrimination and ensuring equality of opportuni-
ty. 

Finally, neither the EEOC guidance nor Title VII adequately address-
es the complex and often conflicting tangle of state and local antidis-
crimination laws with which employers must contend when making hir-
ing decisions that involve people with criminal records.162 While some 
states and municipalities have enacted antidiscrimination statutes that 
offer varying degrees of protection to persons with criminal records, 
many apply only to public sector employment163 and these laws typically 
have anemic mechanisms of enforcement.164 

In light of these deficiencies with the Title VII remedial framework, it 
should come as no surprise that advocates and lawyers representing par-
ties on both sides in criminal records employment discrimination cases 
have argued that “Title VII is not an appropriate tool for ensuring fair-
ness for people with criminal records.”165 In order to more effectively 
address these perplexing concerns and safeguard the interests of em-
ployers and those with criminal records, along with the societal interest 
in having criminal records holders working in the legitimate labor mar-
ket, the following Parts will propose a better approach based on the 
ADA and GINA. 

 
162 See, e.g., N.Y. Correct. Law §§ 752–54 (Consol. 2005); N.Y. Crim. Proc. Law 

§ 160.60 (Consol. 1996); N.Y. Exec. Law § 296(15)–(16) (McKinney 2010); see also Haw. 
Rev. Stat. Ann. § 378-2.5(a) (LexisNexis Supp. 2010); 18 Pa. Cons. Stat. Ann. § 9125 (West 
2000); Wis. Stat. § 111.335(1)(c) (2012).  

163 See Nat’l Emp’t Law Project, supra note 24, at 29–30 (describing laws in California, 
Connecticut, Delaware, Florida, Georgia, Illinois, Louisiana, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, New Jersey, New York, North Carolina, Ohio, Oregon, 
Pennsylvania, Rhode Island, Tennessee, Texas, Virginia, Washington, and Washington, D.C. 
that protect people with criminal records from employment discrimination in the public 
and/or private sectors). 

164 Margaret Colgate Love, Relief from the Collateral Consequences of a Criminal Convic-
tion: A State-by-State Resource Guide 63 (2006) (“Few states have any mechanism for en-
forcement of their nondiscrimination laws, and it is not clear how effective they are.”). 

165 Erica Goode, Internet Lets a Criminal Past Catch Up Quicker, N.Y. Times, Apr. 29, 
2011, at A17. 
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III. THE HEALTH LAW FRAMEWORK: REGULATING SOCIAL STIGMA IN THE 

INFORMATION AGE 

Like Title VII, the ADA and GINA were enacted to protect against 
discrimination in employment. These laws, however, are normatively 
and doctrinally distinct from Title VII in ways that are quite relevant to 
countering employment discrimination against former offenders.166 Part 
III will map the normative commitments of the ADA and GINA, and 
suggest that the way these laws operate to mitigate social stigma and at-
tendant discrimination offers a useful model for conceptualizing and 
curtailing the discrimination in employment that results from dual crim-
inal record and minority status. 

A. The ADA and the Stigma of a Disability 

A direct descendant of the Civil Rights Act of 1964, the ADA was 
enacted by Congress in 1990 “to provide a clear and comprehensive na-
tional mandate for the elimination of discrimination against individuals 
with disabilities,”167 “a discrete and insular minority” that has “been 
faced with restrictions and limitations, subject[] to a history of purpose-
ful unequal treatment, and relegated to a position of political powerless-
ness in our society.”168 Crafted to provide muscular federal government 
support for the enforcement of its standards,169 the law strives to ensure 
“equality of opportunity, full participation, independent living, and eco-
nomic self-sufficiency”170 to the estimated fifty-four million individuals 
in the United States with one or more physical or mental disabilities.171 

Of the ADA’s five titles, the first deals with employment,172 and es-
tablishes that “[n]o covered entity shall discriminate against a qualified 

 
166 Although the EEOC has addressed race discrimination in employment against former 

offenders, it has not addressed how the ADA and GINA may apply in this context. 
167 42 U.S.C. § 12101(b)(1) (2006). 
168 Id. § 12101(a)(7); see also id. § 12101(a)(6) (noting stigma and severe disadvantages 

faced by those with disabilities); id. § 12101(b)(1) (stating the goal of eradicating discrimi-
nation against the disabled). 

169 See id. § 12101(b)(2)–(4). 
170 Id. § 12101(a)(8). 
171 See Press Release, U.S. Census Bureau, 20th Anniversary of the Americans with Disa-

bilities Act: July 26 (May 26, 2010), available at http://www.census.gov/newsroom/releases/
archives/facts_for_features_special_editions/cb10-ff13.html. 

172 See 42 U.S.C. §§ 12111–17 (2006). 
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individual with a disability because of the disability” in employment.173 
Title I applies to both public and private employers and follows from 
Griggs and its progeny to the extent that it prohibits intentional and fa-
cially neutral employment policies that negatively affect the disabled, 
who, like racial minorities, face tremendous barriers to employment. 

In a move intended to target misperceptions and societal stigma 
against the disabled, Congress enacted the ADA Amendments Act of 
2008 (“ADAAA”), which expanded the definition of disability under the 
ADA to cover all persons with a physical or mental impairment that is 
not minor or transitory.174 The legislative history of the ADAAA indi-
cates that Congress was concerned that the ADA failed to adequately 
protect individuals with highly stigmatized disabilities—such as bipolar 
disorder, depression, and epilepsy—which courts generally considered 
insufficiently debilitating to warrant protection.175 Coverage of such im-
pairments was critical because, as one scholar explained, “[a]lthough the 
social stigma associated with visible physical disability is high, the 
stigma associated with nonvisible disabilities; such as mental illness, is 
even higher.”176 

The law as amended makes clear that the central inquiry should be on 
whether discrimination has occurred, not on whether the disability was 

 
173 See id. § 12112(a). Employment includes “job application procedures, the hiring, ad-

vancement, or discharge of employees, employee compensation, job training, and other 
terms, conditions, and privileges of employment.” Id. 

174 ADA Amendments Act of 2008, Pub. L. No. 110-325, § 5(a), 122 Stat. 3553, 3557 
(2008) (codified as amended at 42 U.S.C. § 12112 (Supp. II 2008)). The 2008 Amendments 
Act:  

Emphasize[d] that the definition of disability should be construed in favor of broad 
coverage of individuals to the maximum extent permitted by the terms of the ADA 
and generally shall not require extensive analysis. . . . The effect of these changes is to 
make it easier for an individual seeking protection under the ADA to establish that he 
or she has a disability within the meaning of the ADA.  

U.S. Equal Emp’t Opportunity Comm’n, Notice Concerning The Americans with Disabili-
ties Act (ADA) Amendments Act of 2008, http://www.eeoc.gov/laws/statutes/
adaaa_notice.cfm (last visited Jan. 27, 2014). A plaintiff who sues for a reasonable accom-
modation, however, must still demonstrate a substantial limitation of a major life activity. 
ADA Amendments Act of 2008, Pub. L. No. 110-325, § 4(a), 122 Stat. 3553, 3555 (codified 
as amended at 42 U.S.C. § 12102(3)(A) (2006)). 

175 See Jeannette Cox, Disability Stigma and Intraclass Discrimination, 62 Fla. L. Rev. 
429, 455 n.92 (2010). The legislative history of the ADA also indicates an intent to address 
the stigma attached to disability status. See S. Rep. No. 93-1297, at 37–38, 50 (1974), re-
printed in 1974 U.S.C.C.A.N. 6373, 6388–91, 6413–14. 

176 Susan Stefan, Unequal Rights: Discrimination Against People with Mental Disabilities 
and the Americans with Disabilities Act 8 (Allison Risko & Amy J. Clarke eds., 2001).  
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sufficiently severe.177 The ADAAA thus strives to alter public percep-
tion of the disabled by eradicating disability-related stigma. In so doing, 
the law demonstrates an awareness that negative social attitudes and as-
sociations can be just as, if not more, disabling than the impairments 
themselves.178 

B. The GINA and the Stigma of a Genetic Disorder 

The GINA was similarly enacted out of concern that knowledge of a 
genetic predisposition for disease could result in social stigma. Hailed 
by Senator Edward Kennedy as the “first major new civil rights bill of 
the new century,”179 the GINA precludes discrimination on the basis of 
genetic information for employment and health insurance purposes.180 
Title II of the law imposes strict confidentiality and nondisclosure re-
quirements on all employee genetic information by prohibiting employ-
ers from requesting, requiring, or purchasing genetic information related 
to their employees during and after the job application or interview pro-
cess.181 

 
177 While the original text of the ADA defined disability as any “physical or mental im-

pairment that substantially limits one or more of the major life activities of such individual; a 
record of such an impairment; or being regarded as having such an impairment,” 42 U.S.C. 
§ 12102(2)(A)–(C) (2006), the law as amended stated that “[n]o covered entity shall discrim-
inate against a qualified individual on the basis of disability.” ADA Amendments Act of 
2008 § 5(a). 

178 See Jane Byeff Korn, Crazy (Mental Illness Under the ADA), 36 U. Mich. J.L. Reform 
585, 586–87 (2003) (discussing past and present stereotypes and stigmas associated with 
mental illness). 

179 Kathy L. Hudson et al., Keeping Pace with the Times – The Genetic Information Non-
discrimination Act of 2008, 358 New Eng. J. Med. 2661, 2662 (2008) (quoting U.S. Senator 
Edward Kennedy) (internal quotation marks omitted); see also Genetic Information Nondis-
crimination Act of 2008, H.R. 493, 110th Cong. § 2 (2008) (enacted) (giving background 
information describing legislators’ motivations).  

180 Genetic Information Nondiscrimination Act of 2008, Pub. L. No. 110-233, §§ 101–106, 
201–213, 122 Stat. 881–920 (to be codified in scattered sections of 26, 29, and 42 U.S.C.). 
The law applies to private and public sector employers, employment agencies, and insurance 
companies. See Daniel Schlein, New Frontiers for Genetic Privacy Law: The Genetic Infor-
mation Nondiscrimination Act of 2008, 19 Geo. Mason U. C.R. L.J. 311, 313 (2009). Genet-
ic information is defined as information about an “individual’s genetic tests, the genetic tests 
of family members of such individual, and the manifestation of a disease or disorder in fami-
ly members of such individual.” See Genetic Information Nondiscrimination Act of 2008, 
Pub. L. No. 110-233, § 101, 122 Stat. 885 (codified as amended at 29 U.S.C. § 1191b(d) 
(2006)). 

181 See Genetic Information Nondiscrimination Act of 2008 § 202. 
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The GINA explicitly covers only genetic information to the exclusion 
of other recognized bases of discrimination, such as race, sex, ethnicity 
or age, where this information “is not derived from a genetic test.”182 
And although the GINA is not premised on the existence of a socially 
cognizable “genetic underclass,”183 the backers of the law were never-
theless concerned that genetic discrimination could have a dispropor-
tionate effect on historically marginalized groups.184 Acknowledging this 
concern, Congress emphasized that “many genetic conditions and disor-
ders are associated with particular racial and ethnic groups and gender,” 
which render these groups more likely to be “stigmatized or discriminat-
ed against as a result of that genetic information.”185 Thus, the GINA 
evinces an understanding that allowing the acquisition and use of genetic 
information would likely perpetuate and intensify the social disad-
vantage and stigma that emerges from gender, racial, and ethnic minori-
ty status.186 

C. Racial Minorities and the Stigma of a Criminal Record 

Like the populations governed by the ADA and GINA, individuals 
from racial minority groups with criminal records experience social 
stigma and are, in fact, among the most marginalized groups in the coun-
 

182 Genetic Information Nondiscrimination Act of 2008, 29 C.F.R. § 1635.3(c)(2) (2011); 
see also 42 U.S.C. § 2000ff(4)(C) (Supp. III 2010) (stating that genetic information “shall 
not include information about the sex or age of any individual”). 

183 See Jessica L. Roberts, Preempting Discrimination: Lessons from the Genetic Infor-
mation Nondiscrimination Act, 63 Vand. L. Rev. 439, 484 (2010) (observing that GINA is 
“without a recognized category of people targeted by its protections”). 

184 See Elaine Draper, The Screening of America: The Social and Legal Framework of 
Employers’ Use of Genetic Information, 20 Berkeley J. Emp. & Lab. L. 286, 288, 291 
(1999) (arguing that the use of an employee’s genetic information in employment decision 
making will “exacerbate existing racial and class stratification”); Elizabeth Pendo, Race, 
Sex, and Genes at Work: Uncovering the Lessons of Norman-Bloodsaw, 10 Hous. J. Health 
L. & Pol’y 227, 229, 250–53 (2010) (noting that employers’ acquisition and use of employ-
ees’ genetic information “often reflect[] and reinforce[] long-standing patterns of stratifica-
tion by race and sex”). 

185 See 42 U.S.C. § 2000ff (Supp. II 2006) (explaining this finding by referencing histori-
cal discrimination against carriers of sickle cell anemia—“a disease which afflicts African-
Americans”). 

186 See, e.g., Draper, supra note 184, at 288, 291 (explaining that employers’ access to and 
use of genetic information “exacerbate existing racial and class stratification” because genet-
ic information is used to reinforce the pre-existing “layering of our society by race and eth-
nicity, gender, and social class”); Pendo, supra note 184, at 229, 250–53 (observing “that the 
acquisition and use of genetic information in the workplace is not neutral, and often reflects 
and reinforces long-standing patterns of stratification by race and sex”). 
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try.187 Although having a criminal record is not precisely analogous to 
having a disability to the extent that one can be born with a disability 
while one ostensibly “earns” a criminal record, this is not always the 
case, particularly for racial minorities. Indeed, one-third of the individu-
als identified in criminal records databases have never been convicted of 
a crime as many criminal history reports contain arrests, including those 
where the charges were dropped entirely.188 Such arrests occur most of-
ten in Black and Latino communities where stop and frisk policies and 
indiscriminate arrests are common. 

To use New York City as an example, in 2011, the police stopped and 
questioned 684,330 people, approximately 87% of whom were Black or 
Latino, and 9% of whom were White.189 Nearly 90% of those stopped 
had engaged in no wrongdoing, but such stops may result in an arrest 
that will be reflected in a criminal history report.190 This practice has 
been shown to be quite widespread. In 2013, a New York federal court 
held the New York City Police Department (“NYPD”) liable for a pat-
tern and practice of racial profiling and unconstitutional stop-and-frisks 
after finding that the NYPD had for years systematically stopped inno-
cent people without any objective reason to suspect them of doing any-
thing wrong.191 

In March of 2012, the New York Civil Liberties Union filed a federal 
lawsuit against the NYPD’s practice of stopping and ticketing or arrest-
ing thousands of individuals for “trespassing in their own buildings if 
they fail[ed] to produce identification when they took out the garbage, 
check[ed] the mail,” or ventured out into the hallways.192 Another law-

 
187 See supra Sections I.D and III.C.  
188 See Kyckelhahn & Cohen, supra note 15, at 1, 3 (examining the seventy-five most pop-

ulous counties in the United States).  
189 Kate Taylor, Record Number of Street Stops Prompts a Protest, N.Y. Times City Room 

Blog (Feb. 14, 2012, 5:05 PM), http://cityroom.blogs.nytimes.com/2012/02/14/record-
number-of-street-stops-prompts-a-protest/. 

190 See e.g., Editorial, Stop and Frisk, Continued, N.Y. Times (Apr. 2, 2012), 
http://www.nytimes.com/2012/04/03/opinion/stop-and-frisk-continued.html (describing a 
federal lawsuit against the NYPD for stopping and arresting individuals who had engaged in 
no wrongdoing). 

191 Floyd v. City of New York, Nos. 08 Civ. 1034 SAS, 12 Civ. 2274 SAS, 2013 WL 
4046217, at *1, *2 (S.D.N.Y. Aug. 12, 2013); see Jim Dwyer, Police Stops are Down; So is 
Murder, N.Y. Times, Feb. 5, 2013, at A18, available at http://www.nytimes.com/2013/02/
06/nyregion/police-stops-are-down-in-new-york-so-is-murder.html.  

192 See Editorial, supra note 190. Such a trespass arrest would be reported to New York’s 
security guard licensing agency, which could result in the loss of a potential job. See Jeffrey 
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suit was filed against the NYPD in 2010 for employing a similar patrol 
system in the city’s public housing,193 and in 2013, a federal judge found 
unconstitutional the NYPD’s practice of indiscriminately stopping peo-
ple in front of private residential buildings in the Bronx.194 The over-
whelming majority of those affected by these practices are members of 
racial minority groups.195 

Another federal lawsuit filed in 2012 accused the NYPD of stopping 
and frisking hundreds of thousands of people each year solely on the ba-
sis of race.196 This policy has led to a dramatic increase in the number of 
arrests for possession of small amounts of marijuana.197 Many of those 
arrested are under the age of twenty-six and have typically not had the 
opportunity to establish themselves in the labor market.198 Nevertheless, 
they can be denied employment opportunities based on these arrests, 
which would appear during a routine employment background check, 
even if the prosecutor declined to file charges. 

This problem of racial profiling by police officers is not confined to 
low-income communities. Consider the case of Harvard Professor Henry 
Louis “Skip” Gates, Jr., who was arrested in front of his own home in 
Cambridge, Massachusetts by a local police officer responding to a re-
ported burglary.199 A less well-known person under the same circum-
stances could later be denied a job or promotion based on a record of 
such an arrest. 

With respect to serious offenses, some degree of stigmatization may 
be appropriate and every former offender may not be well suited to work 
in all jobs. These individuals, however, should be entitled to a second 
chance after paying their debt to society. They should not be summarily 

 
Toobin, Rights and Wrongs: A Judge Takes on Stop-and-Frisk, The New Yorker (May 27, 
2013), http://www.newyorker.com/reporting/2013/05/27/130527fa_fact_toobin. 

193 See Editorial, supra note 190. 
194 See Joseph Goldstein, Police Stop-and-Frisk Program in Bronx Is Ruled Unconstitu-

tional, N.Y. Times (Jan. 8, 2013), http://www.nytimes.com/2013/01/09/nyregion/judge-
limits-nypd-stop-and-frisk-program-in-bronx.html?_r=0. 

195 N.Y. Civil Liberties Union, Stop-And-Frisk 2011, NYCLU Briefing 5–7 (2012). 
196 See Ligon v. City of New York, 925 F. Supp. 478, 484–85 (S.D.N.Y. 2013); see also 

N.Y. Civil Liberties Union, supra note 195, at 7 (concluding that in the New York City area, 
“[y]oung black and Latino males were the targets of a hugely disproportionate number of 
stops in 2011”). 

197 See Levine & Small, supra note 20, at 4. 
198 Id. 
199 See Abby Goodnough, Harvard Professor Jailed; Officer Is Accused of Bias, N.Y. 

Times (July 21, 2009), http://www.nytimes.com/2009/07/21/us/21gates.html. 
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denied the opportunity to compete for legitimate employment that would 
enable them to support themselves and their families, pay their taxes, 
and make a positive contribution to their communities and the economy. 

Individuals should not suffer a lifetime employment penalty for an 
unsubstantiated arrest, youthful indiscretion, minor infraction, or more 
serious offense that occurred in the remote past.200 Yet this is exactly 
what is happening, and studies show that the stigma of having a criminal 
record is significantly more damaging for racial minorities than for 
Whites, resulting in a criminal records “penalty” that limits profoundly 
their chances of achieving gainful employment.201 This penalty enables 
and sustains a chronic social and civil incapacitation of the millions of 
individuals with joint minority and criminal record status that effectively 
disables their basic ability to compete in our society and to assume a 
productive and responsible place in it.202 Because the current Title VII 
remedial framework was designed to address discrimination on the basis 
of race, gender, or national origin—not the compound stigma and at-
tendant disadvantages that flow from dual criminal record and minority 
status—it cannot serve as an effective solution. 

The ADA and GINA, in contrast, offer a conceptual model that may 
succeed where the Title VII scheme has failed in addressing the stigma 
and discrimination that stem from the use of criminal records in the con-
text of employment. This is because, despite their similar goals, the 
ADA and GINA are strikingly different from conventional race discrim-
ination employment law in three important ways. First, in contrast to Ti-
tle VII, both the ADA and GINA were designed to target discrimination 

 
200 For example: 

[W]ith just a few exceptions, criminal convictions do not automatically disqualify an 
applicant from employment in the competitive civil service. The exceptions involve 
certain statutory bars to Federal employment. For example, 5 USC 6313 includes a 5-
year bar if you are convicted of inciting a riot. 18 U.S.C 2381 bans from future Feder-
al employment anyone who has been convicted of treason. One of the most common 
statutory debarments is 18 USC 922. It requires an indefinite bar from any position 
requiring the individual to ship, transport, possess, or receive firearms or ammunitions 
if you were convicted of a misdemeanor crime of domestic violence. 

Robert H. Shriver, III, Written Testimony for EEOC Meeting to Examine Arrest and Convic-
tion Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity Comm’n (July 26, 2011), 
available at http://www.eeoc.gov/eeoc/meetings/7-26-11/shriver.cfm. 

201 Pager et al., supra note 104, at 196, 200; see also Pager, Criminal Record, supra note 
25, at 959 (documenting the racially disparate negative impact of having a criminal record). 

202 See, e.g., Jeremy Travis, But They All Come Back: Facing the Challenges of Prisoner 
Reentry 168 (2005); Uggen & Thompson, supra note 28, at 166 (finding that legitimate earn-
ings tend to reduce illegal earnings).  
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based on a trait or condition that, like the existence of a criminal record, 
may not be readily apparent to the casual observer, but which carries a 
powerful social stigma that may form the basis of an adverse employ-
ment decision. Second, the existence of a disabling condition, like the 
existence of a criminal record, is relevant to employment decision mak-
ing and, unlike race, can be a licit ground upon which to exclude an in-
dividual from employment. 

Third, because employers are permitted to consider potentially stig-
matizing information about employees and job candidates in the health 
law context as in the criminal records setting, the ADA and GINA have 
established doctrinal schemes regulating the flow of information that 
may form the basis of an adverse employment decision in order to 
preemptively prevent discrimination, while ensuring equality of oppor-
tunity. Conceptualizing criminal records discrimination through the lens 
of social stigma offers a fruitful way of understanding and curbing 
prophylactically the discrimination that results from membership in a ra-
cial or ethnic minority group and having a criminal record. 

IV. OPERATIONALIZING THE HEALTH LAW FRAMEWORK 

This Part will propose the Health Law Framework, a legal model 
based on the ADA and GINA that modifies and strengthens the existing 
Title VII/FCRA doctrinal scheme by accounting for the unique stigma 
that attaches to dual criminal record and minority status. This Part will 
demonstrate the ways in which the doctrinal structure and normative 
commitments of the ADA and GINA can be incorporated into Title VII 
and the FCRA to enable the EEOC and FTC to more effectively accom-
plish their goals of ensuring employment opportunities for people with 
criminal records, while balancing the interests of employers and society 
at large. 

The Health Law Framework, therefore, adopts the ADA’s focus on 
limiting employers’ acquisition and use of stigmatizing information dur-
ing the hiring process, which serves as a model for appropriately regulat-
ing the flow of data relevant for employment decision making in the 
criminal records setting. The Health Law Framework also incorporates 
the ADA’s emphasis on “reasonable accommodations,” managing risk, 
and balancing costs, which together suggest a more nuanced approach to 
protecting the interests of people with criminal records, while allowing 
employers to make fair and effective hiring decisions. In addition, the 
way the GINA operates to preempt discrimination by controlling em-
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ployers’ use of technology to access potentially stigmatizing information 
holds tremendous promise as a means of curtailing employers’ reliance 
on criminal records to screen people of color with criminal records out 
of the employment pool. 

This Part will explain how these doctrinal aspects and attendant 
norms of the ADA and GINA animate the Health Law Framework by 
allowing for more robust enforcement of Title VII and the FCRA. It then 
will illustrate the practical implications, potential challenges, and ex-
pected benefits of the Health Law Framework. 

A. Incorporating Specific ADA and GINA Norms into the Title 
VII/FCRA Scheme 

As discussed in Part II, the Title VII/FCRA regulatory scheme has 
several doctrinal and practical deficiencies that make getting hired and 
challenging employment discrimination very difficult for minorities with 
criminal records, as it fails to address several important concerns, in-
cluding: the significant inaccuracies contained in many criminal history 
reports; the practical difficulties created by Title VII that render avoid-
ing discrimination in hiring and challenging adverse employment deci-
sions exceptionally difficult for people of color with criminal records; 
the way information technology has altered considerably, and often ad-
versely, the way employers screen applicants for jobs; and the ways in 
which dual criminal records and minority status produce a unique and 
debilitating stigma that can form an almost insurmountable barrier to le-
gitimate employment. The Health Law Framework, with its reliance on 
ADA and GINA norms, provides a better approach. 

Both the ADA and GINA are designed to prohibit discrimination in 
employment preemptively. The ADA focuses on regulating the trans-
mission of potentially stigmatizing data during the hiring phase because, 
as studies have found, the most common form of discrimination against 
individuals with disabilities is the denial of a job for which the individu-
al is qualified, followed by the refusal of an interview on the basis of a 
disability.203 The ADA precludes employers from attempting to learn 

 
203 See Harris Interactive Inc., Detailed Results from the 2004 NOD-Harris Survey of 

Americans with Disabilities 7 (2004), available at http://nod.org/assets/downloads/NOD-
Harris-Results-2004.pdf; see also Am. Bar Ass’n Comm’n on Mental & Physical Disability 
Law, The National Conference on the Employment of Lawyers with Disabilities 10–11 
(2006), available at http://www.abanet.org/disability/docs/conf_report_final.pdf (reporting 
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whether an applicant has a disability prior to making a job offer (that is, 
during the pre-offer period). Thus, although an employer may inquire 
into the ability of an applicant to perform job-related functions,204 the 
employer may not elicit information likely to reveal the existence of a 
disability.205 This prohibition applies to written questionnaires and ques-
tions asked during interviews,206 and it is intended to allow individuals 
with disabilities “a fair opportunity to be judged on their qualifica-
tions”207 and to move beyond the “initial barrier” at which an employer 
may unfairly judge applicants on the basis of their “disabilities rather 
than abilities.”208 

Once a job offer has been extended, but prior to the individual com-
mencing work, an employer may ask disability-related questions. If, 
however, an individual is denied a job because these questions reveal a 
disability, then, as under Title VII, the employer must demonstrate that 
the exclusionary criteria are job-related and consistent with business ne-
cessity.209 

The GINA generally prohibits employers from seeking to obtain ge-
netic information at any time during employment and, notably, the 
GINA’s implementation regulations explicitly apply to the Internet. For 
example, the term “request” is interpreted broadly to cover Internet 
searches on individuals that are likely to result in a covered entity ob-

 
that almost half of individuals surveyed believed that they were denied employment oppor-
tunities because of their disabilities). 

204 See 42 U.S.C. § 12112(d)(2)(B) (2006) (explaining that employers may ask whether an 
applicant can perform “job-related functions”). 

205 See id. § 12112(d)(2)(A).  
206 See U.S. Equal Emp’t Opportunity Comm’n, supra note 138, at 15. An employer can-

not ask disability related questions, whether direct (“do you have a disability”) or indirect 
(“have you ever taken the medication AZT?”). Id. at 3–4. 

207 Harris v. Harris & Hart, Inc., 206 F.3d 838, 841 (9th Cir. 2000) (internal quotation 
marks omitted) (citing 135 Cong. Rec. § 10,768 (daily ed. Sept. 7, 1989) (statement of Sen. 
Harkin)). 

208 Id. 
209 42 U.S.C. §§ 12112(d)(4)(A), 12113(a). The employer can only withdraw the offer if it 

can show that the candidate is unable to perform the essential functions of the job (with or 
without accommodation), or that the candidate poses a significant risk of causing substantial 
harm to herself or others. Employers are not required to hire job applicants if they are unable 
to perform all of the essential functions of the job, even with reasonable accommodation. 
However, an employer cannot reject a job seeker simply because the disability prevents her 
from performing minor duties that are not essential to the job. 29 C.F.R. pt. 1630 app. 
(2003); 29 C.F.R. § 1630.10 (2000); 29 C.F.R. § 1630.14(b)(3) (2003).  
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taining genetic information.210 This provision includes searches of court 
records and medical databases. Although the law outlines certain limited 
exceptions, including inadvertent acquisition, the EEOC regulations em-
phasize that receipt of genetic information will not generally be consid-
ered inadvertent unless the employer instructs the source of the material 
to exclude genetic information.211 The law also includes safe harbor lan-
guage for commercial or publicly available information;212 however, 
covered employers are precluded from searching such sources with the 
intention of acquiring an individual’s genetic information.213 

While this combined conceptual scheme may not be applicable in its 
entirety to the criminal records context, several aspects offer a more fi-
ne-grained and potentially more effective approach to addressing the 
discrimination experienced by individuals of color with criminal rec-
ords. First, it enables these individuals to proceed beyond the initial 
phase at which an employer may unjustly use their stigmatized status as 
the basis for employment exclusion. Data show that even a brief interac-
tion or interview, which is the norm for low-wage jobs, gives job candi-
dates the chance to show their work ethic, communication skills, and 
other “soft skills” that are difficult to capture on a resumé.214 This per-
sonal interaction with a potential employer is particularly crucial for in-
dividuals from stigmatized racial or ethnic groups, for whom such con-
tact has been shown to play an important role in neutralizing employers’ 
initial biases, thereby mediating the effects of criminal stigma and im-

 
210 29 C.F.R. § 1635.8(a) (2011). The term “request” also includes actively listening to a 

third-party conversation and searching personal effects. 
211 See 29 C.F.R. § 1635.8(b)(1) (2011). Examples of inadvertent acquisition include acci-

dentally overheard conversations regarding genetic information or information gleaned 
through casual conversation. Id. § 1635.8(b)(3)(ii)(A)–(B). 

212 29 C.F.R. § 1635.8(b)(4). Publicly available sources include: “newspapers, magazines, 
periodicals, or books, or through electronic media, such as information communicated 
through television, movies, or the Internet,” as well as “social networking sites and other 
media sources which require permission to access from a specific individual or where access 
is conditioned on membership in a particular group, unless the . . . [employer] can show that 
access is routinely granted to all who request it.” Id. § 1635.8(b)(4)(ii).  

213 See id. § 1635.8(b)(4)(iii)–(iv). 
214 See Devah Pager, Written Testimony for EEOC Meeting on Employment Discrimina-

tion Faced by Individuals with Arrest and Conviction Records, U.S. Equal Emp’t Opportuni-
ty Comm’n (Nov. 20, 2008), available at http://www.eeoc.gov/eeoc/meetings/11-20-
08/pager.cfm. Moreover, according to Professor Pager, “in the case of black ex-offenders, 
for whom employers’ concerns are likely particularly strong, limits on interaction reduce op-
portunities to contextualize a conviction or to demonstrate evidence of successful rehabilita-
tion.” Id. 
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proving hiring outcomes.215 To this end, and in keeping with the ADA 
model, information regarding criminal record status should be restricted 
to the conditional-offer period. Thus, employers would no longer be 
permitted to elicit information about a job seeker’s criminal history sta-
tus, including through questionnaires and application forms, prior to or 
during an initial interview, unless the job is one for which background 
checks are required by law.216  

In accordance with the GINA, employers should be precluded from 
requesting, requiring, or purchasing a job applicant’s criminal records, 
including information obtained via the Internet, from sources such as 
criminal records databases and online court records. Like the ADA, 
however, this restriction need apply only to the pre-conditional-offer pe-
riod.217 

With respect to enforcing the Health Law Framework’s prohibition on 
access to criminal history information until the preliminary offer phase, 
the FCRA already requires employers to provide a job candidate’s signa-
ture prior to obtaining a criminal history report. These provisions could 
be enhanced by mandating that employers provide biometric information 
from a job applicant, such as a fingerprint, before access to criminal rec-
ords databases is permitted.218 Indeed, the FBI’s Automated Fingerprint 
Identification System already contains electronic fingerprints submitted 
by individual states, which correspond to specific criminal records 
stored in the FBI’s comprehensive criminal history database, the III.219 
While this expansive database is currently accessible for employment 
purposes only to certain state and federal and nongovernmental person-
nel in specific government-regulated jobs and industries, it could be ex-
panded to other types of employers. 

 
215 Id.  
216 State and federal laws require background checks for positions that involve working 

with children, the elderly, or the disabled, and for jobs where the applicant must be granted 
certain security clearances. See Jacobs, supra note 104, at 395–96. 

217 This policy would be consistent with municipal and state “ban the box” measures. At 
least fifty-three cities and counties—including Chicago, IL; Philadelphia, PA; San Francisco, 
CA; Worcester, MA; Austin, TX; and Baltimore, MD—have enacted “ban the box” laws, 
which postpone criminal background checks until the end of the hiring process. See Nat’l 
Emp’t Law Project, supra note 24, at 31–32. Ten states have adopted ban the box laws; thir-
teen cities and counties apply ban the box laws to private contractors; and Philadelphia, PA 
and Newark, NJ apply these laws to private employers. See id at 1.  

218 See SEARCH, supra note 16, at 84–86 (calling for commercial industry to increase use 
of fingerprint and other biometric tools in its identification verification methodologies). 

219 See supra Section I.A. 
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The policy rationale for requiring biometric information prior to gain-
ing access to criminal history data is that if an offense is not of such sig-
nificance that fingerprinting is required, then it should not be used as the 
basis for an adverse employment decision. Thus, low-level infractions 
that call for discretionary prosecutorial decision making—such as cur-
few violations, disorderly conduct, false alarms, minor traffic violations, 
and loitering—should be excluded from consideration “absent compel-
ling circumstances.”220 Such offenses are generally of such little conse-
quence that it is unclear how they could be used to accurately forecast 
one’s suitability for employment.221 

1. Benefits of the Health Law Framework 

This doctrinal scheme serves several important functions. First, it 
lessens the burden for plaintiffs associated with identifying the specific 
practice that is responsible for the rejection, which is a major obstacle 
under Title VII for minorities with criminal records. Like employment 
discrimination against the disabled, employment discrimination against 
people with criminal records occurs primarily during hiring: a time when 
applicants may have little knowledge of why they were denied jobs. The 
Health Law Framework simplifies divining whether discrimination has 
occurred by forcing the employer to articulate a justification for reject-
ing the applicant after having already indicated approval of the candi-
date. 

Not only does this model preempt discrimination by reducing an em-
ployer’s ability to base an adverse employment action on the stigma of a 
criminal record and minority status, it enhances Title VII by enabling a 
job candidate to advance to the point where the “job related” and “con-
sistent with business necessity” provisions of Title VII can be applied.222 
This model also gives teeth to the Green factors—the nature of the 
crime, the time elapsed since the criminal conduct occurred, and the na-
ture of the specific job in question—which must be considered when de-
termining job-relatedness and business necessity.223 Hence, it would be-

 
220 See Moskowitz, supra note 19. 
221 See id. 
222 42 U.S.C. § 2000e-2(k)(1)(A)(i) (2006); see also Griggs v. Duke Power Co., 401 U.S. 

424, 431–32 (1971) (setting forth the “job related” and “consistent with business necessity” 
tests used in disparate impact employment discrimination cases).  

223 See Green v. Mo. Pac. R.R. Co., 549 F.2d 1158, 1160 (8th Cir. 1977); see also U.S. 
Equal Emp’t Opportunity Comm’n, supra note 147. 
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come more difficult for an employer to avoid these considerations.224 
Yet, the framework would also protect employers to the extent that they 
may still, in accordance with Title VII, distinguish between an arrest and 
conviction when determining job-relatedness and consistence with busi-
ness necessity.225 

Second, preventing employers from asking about or acquiring records 
until the conditional-offer phase would allow for more robust enforce-
ment of the FCRA’s existing provisions that require employers to obtain 
a job candidate’s consent prior to conducting a background investigation 
through a BCC or other third-party screening company, and that man-
date notifying the applicant if the report is used to make an adverse deci-
sion.226 The Health Law Framework, for instance, would alert job candi-
dates when an employer has unlawfully based an employment exclusion 
on the existence of an arrest record in violation of the EEOC enforce-
ment guidance. It would also let job seekers know when a BCC has vio-
lated the FCRA by disseminating a record of an arrest that occurred 
more than seven years prior and that did not lead to the entry of a judg-
ment of conviction. Although a record of a conviction may lawfully 
form the basis of a work exclusion, an employer is more likely to assess 
objectively the relevance of a job candidate’s conviction if the employer 
is already aware of the candidate’s qualifications and experience. This 
proposed model allows for this to occur. 

Third, the Health Law Framework would alleviate the problems 
caused by the pervasive inaccuracies that now plague criminal history 
reports. In so doing, it would protect the interests of individuals with 
criminal records as well as individuals who have had no involvement 
with the criminal justice system but who may unknowingly have a rec-
ord due to identity theft or error. The Health Law Framework, for exam-
ple, would remedy the problem of false positive identifications by 
providing job candidates a meaningful opportunity to explain, rebut, 
and/or check the veracity of the records being considered, in accordance 
with the FCRA, before being disqualified from employment. A convic-
tion record contained in a criminal history report may be outdated, the 
conviction may have been expunged, a reported felony offense may 

 
224 See supra Section II.B. 
225 Moreover, under Title VII employers are given more latitude in determining business 

necessity, particularly when dealing with serious offenses that have occurred recently or 
when they are related to the nature of the job in question. See supra Section II.B.  

226 See 15 U.S.C. § 1681b(b)(2)(A), (b)(3)(A) (2012).  
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have been subsequently reduced to a misdemeanor, or there may be oth-
er evidence of an error in the record. This proposed framework would 
provide job seekers with the opportunity to identify these concerns and, 
if an adverse employment decision were made, compel employers to ar-
ticulate the ways in which the exclusion was job-related or consistent 
with business necessity. 

2. Practical Implications of the Health Law Framework 

This proposal may seem to suggest sweeping change or require new 
legislation for its implementation; however, the doctrinal architecture 
exists for accomplishing these norms. The Health Law Framework simp-
ly modifies and strengthens existing laws, while offering several practi-
cal advantages over the current regulatory scheme. First, this discrete 
proposal amends Title VII and the FCRA in ways that render these laws 
more responsive to the needs of employers and potential employees with 
criminal records. 

In addition, the EEOC and FTC are already tasked with guarding 
against the discrimination that stems from the use of criminal history re-
ports in employment, and this framework allows these agencies to more 
effectively do their jobs by curbing discrimination prophylactically. 
Thus, the Health Law Framework does not alter the existing federal ad-
ministrative structure, as the EEOC and FTC would continue enforcing 
their respective statutes as amended. This is significant because the 
EEOC, which enforces both the ADA and Title VII, is sensitive to the 
issue of stigma and has unique expertise with these legal doctrines. 

Further, enforcing antidiscrimination norms in the criminal records 
context through the Health Law Framework confers several benefits that 
are unavailable through the use of an agency guidance document. For 
example, unlike the EEOC’s guidance, which was not devised through 
the formal rulemaking process, actions taken under the Health Law 
Framework would have a basis in the statutory language of Title VII and 
would therefore be entitled to judicial deference.227 And unlike enforce-
ment of the EEOC guidance, the Health Law Framework requires no ad-
ditional congressional funding. 

All told, importing the Health Law Framework into the criminal rec-
ords context would provide the EEOC and FTC with a more effective 

 
227 See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842–45 

(1984) (setting the standard for judicial deference to agency decision making). 
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mechanism for curbing the employment discrimination experienced by 
individuals with dual criminal records and minority status, while pro-
moting access to equality and opportunity in employment. Although the 
doctrinal changes attendant to the Health Law Framework are modest, 
the effects for those with criminal records are of substantial conse-
quence. 

Significantly, states and local governments have already had great 
success with similar measures designed to ease the barriers to employ-
ment created by having a criminal record. Thirteen states and fifty-three 
cities and counties have enacted fair hiring protections,228 including “ban 
the box” laws;229 while several states have instituted other mechanisms, 
such as certificates of relief, to increase the employment prospects of 
those with criminal records.230 In order to preserve experimentation at 
the state and local levels, the Health Law Framework would not preempt 
state and local laws that provide higher levels of protection to employers 

 
228 See Moskowitz, supra note 19, at n.47 (observing that a few states “presume rehabilita-

tion after a specified number of years has passed since completion of a sentence if there has 
been no further involvement with the criminal justice system”); see also Nat’l Emp’t Law 
Project, supra note 24, at 30–31 (summarizing policies in the fifty-three states and cities that 
have explicitly prohibited or advised against pre-employment arrest inquiries in their fair 
employment laws due to concerns about the potentially discriminatory use of this infor-
mation). 

229 So-called “ban the box” measures seek to remove the box on employment applications 
that require an applicant to reveal the existence of a criminal record. Only after the applicant 
has secured an interview or been found qualified for the position may an employer inquire 
into the existence of a criminal record. If a criminal record is disclosed at this stage, the em-
ployer must determine the relevance of the record to the position in question, and, depending 
on the jurisdiction, consider additional factors, such as the amount of time since the convic-
tion occurred, and evidence of rehabilitation. See, e.g., Minn. Stat. Ann. § 364.021(a) (West 
2012) (“A public employer . . . may not . . . consider . . . the criminal record or criminal his-
tory of an applicant . . . until the applicant has been selected for an interview . . . .”); N.M. 
Stat. Ann. § 28-2-3(A) (West 2012) (“A board, department or agency of the state or any of 
its political subdivisions . . . shall only take into consideration a conviction after the appli-
cant has been selected as a finalist for the position.”); see also Green, 549 F.2d at 1159–60 
(stating that the employer must consider “the nature and gravity of the offense or offenses, 
the time that has passed since the conviction and/or completion of sentence, and the nature of 
the job for which the applicant has applied”).  

230 See e.g., 730 Ill. Comp. Stat. Ann. 5/5-5.5-15(a) (West 2013) (providing that “a certifi-
cate of relief from disabilities to an eligible offender” may be issued by the circuit court that 
imposed the sentence); N.Y. Correct. Law § 701(1) (Consol. 2005) (“A certificate of relief 
from disabilities may be granted . . . to relieve an eligible offender of any forfeiture or disa-
bility, or to remove any bar to his employment, automatically imposed . . . by reason of his 
conviction . . . .”); N.C. Gen. Stat. § 15A-173.2(a) (2013) (providing that misdemeanor or 
felony ex-offenders may petition the court “where the individual was convicted for a Certifi-
cate of Relief relieving collateral consequences”). 
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and individuals with criminal records. The federal scheme provided by 
the Health Law Framework would, however, provide additional clarity 
for employers and reduce the uncertainty and confusion now created by 
the many, often conflicting, state and local laws. 

B. Challenges Raised by the Health Law Framework 

1. Risk and Employer Costs 

As the court in El v. Southeastern Pennsylvania Transportation Au-
thority opined, employers’ eagerness to adopt policies or practices that 
exclude those with a criminal record is based in part on their concerns 
about managing risk.231 Employers seek to reduce their exposure to tort 
liability, including the costs that may be incurred as a result of litigation 
based on a negligent hiring or negligent retention claim, or under the 
theory of respondeat superior if an employee were to engage in criminal 
activity at work (such as theft, fraud, or violence). In the ADA and 
GINA contexts, employers are similarly concerned about the increased 
healthcare or other costs that may be imposed as a result of hiring a dis-
abled individual or someone with a genetic predisposition toward devel-
oping a disease. Still, the expectation under both antidiscrimination doc-
trines is that the employer will assume this risk. Here the ADA’s direct 
threat and reasonable accommodation analyses are instructive. 

Under the ADA, an employer may remove or refuse to hire an indi-
vidual with a disability if the employer can show that the individual 
would pose a “direct threat,”232 which is defined as “a significant risk of 
substantial harm to the health or safety of the individual or others that 
cannot be eliminated or reduced by reasonable accommodation.”233 
Thus, in accordance with the ADA, an employer “cannot refuse to hire 
[a job candidate] based on a slightly increased risk, speculation about fu-
ture risk, or generalizations about [the] disability.”234 An employer must 
also consider whether a risk can be eliminated or reduced to an accepta-
ble level with a reasonable accommodation.235 If the requested accom-
modation causes an “undue hardship”—that is, “if it would require sig-

 
231 See 479 F.3d 232, 244 (3d Cir. 2006).  
232 See 42 U.S.C. § 12113(b) (2000); 29 C.F.R. § 1630.2(r) (2012).  
233 29 C.F.R. § 1630.2(r). 
234 U.S. Equal Emp’t Opportunity Comm’n, Job Applicants and the Americans with Disa-

bilities Act, www.eeoc.gov/facts/jobapplicant.html (last modified Mar. 21, 2005).  
235 Id.  
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nificant difficulty or expense”—the employer “still would be required to 
provide another accommodation that does not.”236 And “an employer 
cannot refuse to provide an accommodation solely because it entails 
some costs, either financial or administrative.”237 Hence the reasonable 
accommodation mandate serves as an explicit recognition of the fact that 
the employer is best able to bear the potential costs associated with em-
ploying a disabled employee or applicant. 

In the criminal records context, the assumption for many is that a rec-
ord of prior arrest or conviction indicates an increased risk that the indi-
vidual will commit future crimes. Data, however, reveal that once those 
with criminal records have desisted from criminal activity or “stayed 
clean” for a few years, their chance of being arrested for a new crime es-
sentially disappears.238 This point is widely referred to as the “‘point of 
redemption’—when a prior arrest no longer distinguishes the risk of fu-
ture criminal arrests for that person compared to a similar person in the 
general population.”239 This point averages from three to seven years, 
depending on the age at which the arrest occurred.240 After remaining 
“clean for this period of time, these individuals were no more likely than 
anyone else to have another arrest in the future.”241 For example, once 
3.8 years has passed since the initial arrest, an eighteen-year-old arrested 
for burglary has the same risk of being arrested as an eighteen-year-old 
without a record.242 This point of redemption occurs after 4.3 years for 
aggravated assault and after 7.7 years for robbery.243 The redemption 
point decreases as the individual ages, thus a person arrested for robbery 
at age twenty will have the same arrest rate as a non-offender after only 
4.4 years.244 And individuals convicted of property crimes are signifi-
cantly less likely than others to re-offend.245 Notably, at least one study 
shows that those with youthful offense histories are less likely to commit 

 
236 See id.  
237 Id. 
238 Blumstein & Nakamura, supra note 11, at 13.  
239 See Solomon, supra note 51. 
240 Reaching the point of redemption takes longer—approximately eight years—for indi-

viduals who commit their first crime as a juvenile or who are first arrested for a serious of-
fense. Still, the redemption point can be reached in just three or four years for an individual 
who is first arrested as an adult or who commits a less serious crime. Id.  

241 See id. 
242 See Blumstein & Nakamura, supra note 11, at 12–13. 
243 See id.  
244 See id.  
245 See Rodriguez & Emsellem, supra note 5, at 6.  
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a crime in the workplace than an employee who has never been convict-
ed.246 Hence, predictions regarding the risk of future crime based simply 
on a criminal record are likely prone to error. 

This is not to suggest that there are no risks or costs associated with 
hiring people with criminal records, which, like all hiring, involves an 
element of chance. However, employers are better able to assume the 
costs and risks involved in the hiring process than those who experience 
criminal records discrimination.247 Plus, as with the disabled, the social 
costs imposed by failing to facilitate employment for this population are 
tremendous. For instance, individuals released from prison without jobs 
are three times more likely to return to prison,248 and state expenditures 
to support the prison system have outpaced virtually all other state 
spending during the past twenty years, creating a substantial financial 
burden for states and municipalities.249 Today, federal, state, and local 
corrections budgets impose costs over $56 billion a year on taxpayers.250 
Estimates are that 600,000 to 700,000 prisoners will be released annual-
ly in this decade, equaling 30% of the annual growth of the labor 
force.251 If they are unable to obtain legitimate employment, societal and 
economic expenditures will rise dramatically. 

 
246 See Roberts et al., supra note 10, at 1429–30 (“Adolescent criminal convictions were 

unrelated to committing counterproductive activities at work [such as absenteeism, discipli-
nary problems, tardiness, etc.]. In fact, according to the [study findings], people with an ado-
lescent criminal conviction record were less likely to get in a fight with their supervisor or to 
steal things from work.”) (quoting from a study of New Zealand residents from birth to age 
twenty-six). 

247 Employers who hire people with criminal records may qualify to receive federal and 
state tax credits through the Federal Bonding Program, which insures employers up to 
$25,000 for losses due to “theft, forgery, larceny and embezzlement” by employees. See 
Program Background, The Federal Bonding Program: A U.S. Department of Labor Initia-
tive, http://www.bonds4jobs.com/program-background.html (last visited June 21, 2014); see 
also Int’l Union, UAW v. Johnson Controls, Inc., 499 U.S. 187, 207 (1991) (rejecting em-
ployer’s argument that its fetal protection policies were necessary protection against substan-
tial threat of liability).  

248 Saltzburg, supra note 79. 
249 Solomon, supra note 51. 
250 Saltzburg, supra note 79. 
251 Richard Freeman, Can We Close the Revolving Door?: Recidivism vs. Employment of 

Ex-Offenders in the U.S. 6 (May 19–20, 2003) (unpublished manuscript), 
http://www.urban.org/UploadedPDF/410857_Freeman.pdf. More than 2.3 million people are 
incarcerated in federal and state prisons and local jails at any given time. See Jenifer Warren, 
Pew Ctr. on the States, One in 100: Behind Bars in America 2008, at 5–7 (2008) (“[M]ore 
than 1 in 100 adults is now locked up in America. With 1,596,127 in state or federal prison 
custody, and another 723,131 in local jails, the total adult inmate count at the beginning of 
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Employment losses caused by criminal records discrimination now 
cost the country $57 to $65 billion per year,252 and the effect of this type 
of discrimination on employment is most significant for African Ameri-
can men, reducing their employment rate an average of 2.3 to 5.3 per-
centage points.253 A study of New Jersey neighborhoods suggests that 
people with criminal records who face discrimination in the urban job 
market “depress the average wage for the city, which in turn negatively 
impacts property values, consumer spending, tax revenues” and the de-
cisions of firms to move to urban neighborhoods.254 Moreover, many in-
dividuals with criminal records are the primary earners for their families; 
thus, employment discrimination against this population has negative 
third-party effects. For example, nearly 54% of those with criminal rec-
ords are the parents of children under the age of eighteen, which means 
that millions of children will experience the debilitating effects of a par-
ent’s inability to be evaluated fairly for a job.255 Nevertheless, despite 
these sobering social and economic costs, roughly 60% of the formerly 
incarcerated remain unemployed one year after release from prison.256 

 
2008 stood at 2,319,258. . . . [O]ne in every 15 black males aged 18 or older is in prison or 
jail.”). 

252 Schmitt & Warner, supra note 35. Former offenders “lower overall employment rates as 
much as 0.8 to 0.9 percentage points; male employment rates, as much as 1.5 to 1.7 percent-
age points; and those of less-educated men as much as 6.1 to 6.9 percentage points.” Id. 

253 Id. Even prior to the Recession of 2008, “[o]nce prison inmates are added to the jobless 
statistics, total joblessness among black men has remained around 40% through recessions 
and economic recoveries.” Bruce Western & Katherine Beckett, How Unregulated Is the 
U.S. Labor Market? The Penal System as a Labor Market Institution, 104 Am. J. Soc. 1030, 
1044 (1999). Moreover, “each male prisoner can expect to see his earnings reduced by ap-
proximately $100,000 throughout his prime-earning years, following his period of incarcera-
tion.” Meredith Kleykamp et al., Drug Policy Alliance, Wasting Money, Wasting Lives: 
Calculating the Hidden Costs of Incarceration in New Jersey 9 (2008), available at 
http://www.drugpolicy.org/resource/wasting-money-wasting-lives-calculating-hidden-costs-
incarceration-new-jersey.  

254 See Cornell William Brooks, Written Testimony at the EEOC Meeting to Examine Ar-
rest and Conviction Records as a Hiring Barrier, U.S. Equal Emp’t Opportunity Comm’n 
(July 26, 2011), available at http://www1.eeoc.gov//eeoc/meetings/7-26-
11/brooks.cfm?renderforprint=1; see also Robert J. Sampson & Charles Loeffler, Punish-
ment’s Place: The Local Concentration of Mass Incarceration, Daedalus, Summer 2010, at 
20, 26–27; Bruce Western et al., The Labor Market Consequences of Incarceration, 47 Crime 
& Delinq. 410, 414–15 (2001) (“The sheer volume of individuals moving into and out of 
prison can dramatically alter the conditions of supply and demand in local labor markets.”). 

255  The Pew Charitable Trusts, supra note 90, at 4. 
256  Am. Bar Ass’n Comm’n on Effective Criminal Sanctions, Report to the House of Del-

egates on Employment and Licensure of Persons with a Criminal Record in Second Chances 



PAUL-EMILE_BOOK (DO NOT DELETE) 8/19/2014 1:27 PM 

948 Virginia Law Review [Vol. 100:893 

In addition to allocating the costs associated with a disability, the 
“reasonable accommodation” mandate recognizes explicitly that remov-
ing employment barriers is an essential means of reducing social mar-
ginalization and is, indeed, a necessary component of full citizenship. 
The law should likewise encourage and accommodate the employment 
of individuals with criminal records because the importance of gainful 
employment for this population cannot be overstated. Overwhelming ev-
idence indicates that stable employment is one of the best predictors of 
successful desistence from criminal activity.257 One New York City 
study, for instance, found that one-fifth to one-third of individuals ad-
mitted to prison were unemployed when admitted; and among those re-
incarcerated for parole violations, 89% were unemployed when the vio-
lation was committed.258 Research suggests that the positive effect of 
employment on the formerly incarcerated may be the increased chance it 
affords them of experiencing “close and frequent contact with conven-
tional others” and the “informal social control[s]” of the workplace that 
support stability and adherence to social norms.259 Moreover, surveys 
consistently demonstrate widespread public belief “that helping ex-
offenders find stable work [is] the most important step in helping them 
reintegrate into their communities.”260 

To assuage employers’ concerns that hiring an individual with a crim-
inal record will render them vulnerable to negligent hiring lawsuits, the 
EEOC could implement this regulatory scheme and then evaluate em-
ployers’ compliance with the Green factors.261 As suggested by Cornell 
William Brooks, were an employer to become subject to a negligent hir-
ing claim, the fact that the employer considered the Green factors (in-
cluding the nature of the crime, the time elapsed since the criminal con-
duct occurred, and the nature of the specific job in question) should be 

 
in the Criminal Justice System: Alternatives to Incarceration and Reentry Strategies 26, 27 
(2007). 

257 Christy A. Visher et al., Ex-offender Employment Programs and Recidivism: A Meta-
Analysis, 1 J. Experimental Criminology 295, 311 (2005); see also Travis, supra note 202, at 
168; Laub & Sampson, supra note 29, at 17–24 (discussing studies that identify work as a 
factor in effective desistence from crime).  

258 N.Y.C. Bar Ass’n, Legal Employers Taking the Lead: Enhancing Employment Oppor-
tunities for the Previously Incarcerated 15 (2008), available at http://www.nycbar.org/pdf/
report/Task_Force_Report08.pdf. 

259 Uggen, supra note 29, at 529, 531.  
260 Travis, supra note 202, at 183. 
261 See Brooks, supra note 254. 



PAUL-EMILE_BOOK (DO NOT DELETE) 8/19/2014 1:27 PM 

2014] Beyond Title VII 949 

acknowledged by courts and used to support the employer’s defense.262 
The EEOC could also track and participate in significant negligent hir-
ing cases as a means of ensuring that the negligent hiring doctrine does 
not compromise the EEOC’s efforts to ensure employment opportunity 
for qualified individuals.263 

2. The Use of Race as a Proxy for Criminal Record Status  

One concern that may be raised is that if employers cannot conduct 
criminal record screens early in the hiring process they will use race as a 
proxy for criminal record status, which will result in increased employ-
ment discrimination against racial minorities. This critique misappre-
hends the problem, as it is based on the assumption that employers use 
criminal record screens in a race neutral manner. Quite the contrary is 
true: Race plays a significant role in criminal record discrimination. As 
discussed previously, a disproportionate number of individuals from ra-
cial minority communities have criminal records.264 And studies demon-
strate that the harmful effects of having a criminal record are borne dis-
proportionately by racial minorities who are less likely to be considered 
for employment than a similarly situated White job candidate.265 Thus, it 
is clear that there is already a detrimental over-reliance on race in the 
hiring process, which has a disparate impact on individuals of color.  

Implementation of the Health Law Framework would minimize rather 
than increase the use of race in employment decision making by adding 
another weapon to the arsenal of those who experience race discrimina-
tion. The Health Law Framework would not only alleviate the race dis-
crimination that stems from criminal records discrimination, but also 
force employers to be much more explicit about their use of race when 
making employment decisions, thus driving their actions into the Title 
VII legal regime. Title VII, which is designed specifically to target race 
discrimination, could be used to amplify the discrimination reducing ef-
fect of the Health Law Framework and could also be strengthened to be 
more effective in countering the discrimination experienced by racial 
minorities in employment.  

 
262 Id. 
263 See id. 
264 Supra Section I.C. 
265 Supra Section I.D. 
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Adopting the Health Law Framework while reinforcing Title VII is 
far better than maintaining the status quo, which allows employers to 
discriminate along racial lines with virtual impunity under the guise of 
screening job candidates for criminal records. Like all novel legal 
frameworks, the Health Law Framework must be adjusted and refined 
over time. Still, its implementation would do much to improve the em-
ployment prospects of the millions of individuals with dual criminal rec-
ord and minority status, while combating race discrimination generally, 
and attending to the social, economic, and human costs imposed by 
criminal records discrimination. 

3. Efficacy of the ADA and GINA 

Some have contended that, although the ADA has improved the lives 
of the disabled in many important ways, structural factors have preclud-
ed the law from significantly increasing employment opportunities for 
this population.266 These factors include a “lack of personal-assistance 
services, assistive technology, and accessible transportation and, above 
all, the current setup of our health insurance system.”267 These structural 
barriers, however, are unique to the disabled and would not hinder the 
ability of the Health Law Framework to improve the chance of securing 
employment for those with criminal records. 

Moreover, the ADA, like the GINA, serves an important expressive 
function, and the normative commitments that undergird both laws are 
likely to do the same in the criminal records setting. Indeed, the ADA 
has spurred the altering of social norms and attitudes toward the disabled 
in a decidedly positive way. The Health Law Framework may serve the 
same function in the criminal records setting without removing the 
sometimes-appropriate stigma that we may want to impose in this con-
text. The reality, however, is that most criminal records are the result of 
a nonviolent or minor offense, or just an arrest; and innocent minorities 
are disproportionately subject to arrest. These individuals should not be 
shut out of the licit labor market, but rather should be able to compete 
for employment. This framework prompts employers to focus on the 
qualities and qualifications that are relevant to an individual’s ability to 
 

266 See Samuel R. Bagenstos, The Future of Disability Law, 114 Yale L.J. 1, 23 (2004) 
(noting the “deep-rooted structural barriers” that keep the disabled out of the workforce); Vai 
Io Lo, Promotion of the Employment of Persons with Disabilities in Japan, the United States, 
and China: Carrot, Stick, or Both?, 29 Ariz. J. Int’l & Comp. L. 578, 580–81 (2012) (same). 

267 Bagenstos, supra note 266. 
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perform a given job, and it benefits employers by broadening the pool of 
qualified workers, while saving employers money by limiting back-
ground checks to only those in the final stages of consideration. Alt-
hough every person with a criminal record may not be appropriate for all 
jobs, a criminal record should not be used to summarily dismiss an indi-
vidual from the opportunity to be meaningfully considered for a job. 

CONCLUSION 

Employers, persons with criminal records, and government agencies, 
including the EEOC and FTC, are grappling with how to effectively deal 
with the use of criminal history reports in employment decision making. 
This proposal offers a point of departure for a more robust discussion, 
and provides a roadmap for where the law can and should go in attend-
ing to this problem. The EEOC must continue its bold efforts to address 
the disadvantages that members of racial and ethnic minority popula-
tions with criminal records experience when seeking gainful employ-
ment, yet the agency’s efforts have not gone far enough. The unfettered 
access to arrest and conviction data currently enjoyed by employers per-
petuates bias, stigma, and discrimination against people with criminal 
records and widens racial disparities. In the absence of legal reform, in-
dividuals with criminal records will continue to be ostracized and 
shunned as criminals, and, by virtue of their limited opportunities, may 
be forced into crime. 

The Health Law Framework I have proposed addresses these con-
cerns by strengthening both Title VII and the FCRA in ways that give 
the EEOC and FTC the tools necessary to more effectively curb em-
ployment discrimination. In so doing, this framework balances the equal 
employment opportunity interests of those with criminal records, the in-
terests of those without criminal records in the accurate reporting of 
their status, employers’ concerns regarding tort liability, and the public 
interest in workplace safety and security. This health law conceptual 
lens, which is based on reducing social stigma and its effects, strives to 
incentivize those with criminal records to rehabilitate and enter the job 
market without fear that the stigma of their record and race or ethnicity 
will form an insurmountable barrier to employment. It also encourages 
employers to rely on relevant criteria in their evaluation of criminal his-
tory reports, including the uniqueness of each applicant, the nature of the 
offense, the time since it occurred, the effort of the individual to reha-
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bilitate, and the nature of the job—all important and necessary elements 
of fair and effective employment decision making. 

The regulatory scheme offered here ensures that job candidates are 
first considered for employment based on their actual skills and experi-
ence, before consideration of any prior arrest or conviction, in an effort 
to avoid the unsound notion that criminal record histories accurately re-
flect a candidate’s qualification or predict fitness for a job. This will 
minimize not only the chance that an employer will simply refuse to 
consider an applicant once a criminal record is revealed, but also the dis-
incentive that unregulated access to criminal history reports may create 
with respect to applicants’ willingness to apply for jobs. In so doing, this 
plan provides employers access to a deep reserve of applicants best qual-
ified for the job and offers potential employees a fair chance at securing 
employment. 


