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INTRODUCTION

USTICE Frankfurter wrote in an early vagueness case that unconstitu-

tional indefiniteness “is itself an indefinite concept.”* Scholars agree.’
The language of the doctrine exacerbates the problem. In Kolender v.
Lawson, for example, the Court began its vagueness inquiry by reciting
the ordinary pablum: “As generally stated, the void-for-vagueness doc-
trine requires that a penal statute define the criminal offense with suffi-
cient definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary and dis-
criminatory enforcement.”?

The linguistic focus of “fair notice” on what “ordinary people” would
understand is commonplace and has a long history. In Connally v. Gen-
eral Construction Co., for example, Justice Sutherland said for the Court
that “a statute which either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess
at its meaning and differ as to its application, violates the first essential
of due process of law.”* This is language of legal fiction. As we elabo-
rate below,> what “ordinary people” actually think about a law (or might

1 Winters v. New York, 333 U.S. 507, 524 (1948) (Frankfurter, J., dissenting). Quoting
Frankfurter, Justice Thomas echoed this concern in Johnson v. United States, 135 S. Ct.
2551, 2572 (2015) (Thomas, J., concurring in the judgment).

2 For Professor John Jeffries, “[t]he difficulty is that there is no yardstick of impermissible
indeterminacy.” John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of Penal
Statutes, 71 Va. L. Rev. 189, 196 (1985). He continued: “The inquiry is evaluative rather
than mechanistic; it calls for a judgment concerning not merely the degree of indeterminacy,
but also the acceptability of indeterminacy in particular contexts.” Id. In his law school note
that became an instant classic, Anthony Amsterdam said that “vagueness alone, although
helpful and important, does not provide a full and rational explanation of the case develop-
ment in which it appears so prominently.” Anthony G. Amsterdam, Note, The Void-for-
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67, 74 (1960).

Others, too, have expressed dissatisfaction with the Court’s vagueness language. See, e.g.,
Andrew E. Goldsmith, The Void-for-Vagueness Doctrine in the Supreme Court, Revisited,
30 Am. J. Crim. L. 279, 282 (2003); Debra Livingston, Gang Loitering, the Court, and Some
Realism About Police Patrol, 1999 Sup. Ct. Rev. 141, 163; Cristina D. Lockwood, Defining
Indefiniteness: Suggested Revisions to the Void for Vagueness Doctrine, 8 Cardozo Pub. L.
Pol’y & Ethics J. 255, 257, 296-336 (2010). Citing Jacobellis v. Ohio, 378 U.S. 184, 197
(1964) (Stewart, J., concurring), John F. Decker wrote in Addressing Vagueness, Ambiguity,
and Other Uncertainty in American Criminal Laws, 80 Denv. U. L. Rev. 241, 243 (2002),
that “[v]agueness is a concept that appears heavily dependent on the ‘I know it when | see it’
test.”

%461 U.S. 352, 357 (1983).

4269 U.S. 385, 391 (1926).

% See infra note 61 and accompanying text.
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think if they read it) has nothing to do with a vagueness conclusion.
“Fair notice” and its twin, “fair warning,” actually mean something quite
different.

This is less true of the “arbitrary enforcement” branch of traditional
vagueness doctrine. “Arbitrary enforcement,” or the potential for arbi-
trary enforcement, is clearly an important, perhaps the most important,®
trigger of the vagueness doctrine. But standing alone, it is not enough.
Any criminal statute “encourages” arbitrary enforcement to some extent
because it arms police and prosecutors with powers that can be arbitrari-
ly misused. What the law of vagueness needs is a better sense of what it
is about arbitrariness or its potential that helps one decide whether a
statute is unconstitutionally vague and helps explain the result in more
accessible terms.

Our objective is to do just that. Our thesis is both revolutionary in the
sense that we wish to change the vocabulary of the vagueness doctrine
and quite modest in the sense that our ambition is not to do much by
way of changing outcomes. The Supreme Court has developed two
straightforward constitutional principles that we believe have significant
explanatory power in understanding modern vagueness cases. These
principles may not change many results, but they do a better job of ex-
plaining why a particular statute or its application is or is not unconstitu-
tionally vague. And they bring to the surface the thinking that actually
controls—and that ought to control—a vagueness challenge.

The two principles are: all crime must be based on conduct; and there
must be a defensible and predictable correlation between the established
meaning of a criminal prohibition and the conduct to which it is applied.
The first is a substantive limitation on how a crime must be defined. The
second is a process limitation speaking to the manner in which, particu-
larly with respect to timing, the definition of a crime is implemented.
Both principles must be respected for all punishable crimes. One conse-
quence of ignoring them in particular instances is that the law can be
challenged as unconstitutionally vague.

We call the second principle the correlation requirement, and we also
refer to it in antidelegation or rule-of-law terms. It could also be de-

®The Court said as much in Kolender, 461 U.S. at 357-58 (“[T]he more important aspect
of the vagueness doctrine “is not actual notice, but the other principal element of the doc-
trine—the requirement that a legislature establish minimal guidelines to govern law en-
forcement.””’(quoting Smith v. Goguen, 415 U.S. 566, 574 (1974))).
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scribed as implementing the principle of legality.” As such, it consists of
two limitations: courts may not define criminal conduct after the fact;
and the power to define punishable conduct cannot be delegated to the
police for enforcement on the streets.

We trace the case law origins of these two principles in Part | and
sample several decided vagueness cases in Part 1l to illustrate how they
can be applied. They turn out, we argue, to be congruent with vagueness
reasoning.® These principles do a better job than conventional rhetoric of
explaining the rationale for a conclusion that a statute is or is not vague.®
But, as we elaborate with examples in Part I11, they do not necessarily
control outcomes. Additional considerations collateral to the vagueness
doctrine itself are often decisive.

There is a third principle that is a potential candidate for consideration
alongside these two, but we think it different because it is not—or at
least should not be—of independent constitutional significance.'® Lam-
bert v. California™ can be seen as based on the moral principle that it is
unfair to prosecute for a crime if the defendant did not in fact know that
the underlying behavior was illegal and a person reasonably socialized

" See Jeffries, supra note 2, at 190 (“The principle of legality forbids the retroactive defini-
tion of criminal offenses.”).

8 Some scholars have recognized the relevance of one or both of these principles to the
vagueness doctrine, but they have not built an explanatory theory around them. See, e.g.,
Decker, supra note 2, at 342; Debra Livingston, Police Discretion and the Quality of Life in
Public Places: Courts, Communities, and the New Policing, 97 Colum. L. Rev. 551, 601
(1997); Paul H. Robinson, Fair Notice and Fair Adjudication: Two Kinds of Legality, 154 U.
Pa. L. Rev. 335, 355, 359-60 (2005); Mila Sohoni, Notice and the New Deal, 62 Duke L.J.
1169, 1173 (2013).

® Some have suggested that a robust equality rationale runs through many of the vagueness
cases. See Kim Strosnider, Anti-gang Ordinances After City of Chicago v. Morales: The In-
tersection of Race, Vagueness Doctrine, and Equal Protection in the Criminal Law, 39 Am.
Crim. L. Rev. 101, 121-23 (2002) (arguing that arbitrary enforcement cases were motivated
in part by concerns for racial equality); Tammy W. Sun, Equality by Other Means: The Sub-
stantive Foundations of the VVagueness Doctrine, 46 Harv. C.R.-C.L. L. Rev. 149, 152 (2011)
(arguing that the vagueness doctrine reflects equal protection principles and, in some ways,
is a more effective instrument than the equal protection doctrine for protecting these values).
Our thesis is not inconsistent with the conclusion that more is involved in vagueness deci-
sions than the contentions we advance. Our point is that they involve at least what we say.
We agree with John Jeffries, supra note 2, at 213: “[A]lthough there is no necessary connec-
tion between the formal requirements of the rule of law and any substantive notion of equali-
ty, in the context of contemporary American society the two are closely linked.”

19 The observations in this paragraph are based on the analysis contained in Peter W. Low
& Benjamin Charles Wood, Lambert Revisited, 100 Va. L. Rev. 1603 (2014).

11355 U.S. 225 (1957).
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to contemporary moral values would have no idea that it was wrong.*
This is a form of fair notice that is always relevant in vagueness cases™
but—unlike the two constitutional requirements on which we rely—has
never been an independent reason for declaring a statute or its applica-
tion unconstitutional. The concept of “fair notice” as used in a vagueness
case thus might include a lack of “fair notice” in the Lambert sense. But
that alone is never enough. We are aware of no United States Supreme
Court case where a statute has been held unconstitutionally vague be-
cause socialization notice was lacking.* The absence of Lambert notice
can be an important additional reason for declaring a statute unconstitu-
tionally vague, but only if it is accompanied by textual defects in the
governing law that violate one or both of the conduct or correlation limi-
tations.™

Think about the vagueness doctrine another way. The Constitution
contains two different types of protections for liberty and equality. At
one level, concerns about liberty and equality result in the placement of
special burdens of justification on government interference with special
classes of rights. Liberty interests specifically identified in the Bill of
Rights receive heightened protection, as do liberty interests based on in-
dependent substantive due process decisions.'® Exceptionally strong jus-
tification is required as well when government disrespects equality by

12 5ee Low & Wood, supra note 10, at 1605 & n.4; see also Peter W. Low, The Model Pe-
nal Code, the Common Law, and Mistakes of Fact: Recklessness, Negligence, or Strict Lia-
bility?, 19 Rutgers L.J. 539, 555 (1988) (“[T]he criminal law cannot fairly be applied unless
one’s moral signals are likely to be alerted by the context in which the behavior occurs.”).

18 «Street cleaning” statutes are “especially likely to involve Lambert-like problems.” Jef-
fries, supra note 2, at 216. In these circumstances, the Lambert notion of fair warning is “of-
ten factually coincident” with other concerns based on the rule of law. Id.

¥ Indeed, we believe that the same is true of Lambert itself. See Low & Wood, supra note
10, at 1678.

15 We elaborate on this conclusion below. See infra text accompanying note 141. It can in
part be derived from the fact that, whatever the content of the vagueness doctrine, it clearly
has something to do with a defect in the manner in which a criminal prohibition is stated in
the governing law. The socialization idea underlying Lambert, on the other hand, has nothing
to do with statutory text—it has to do instead with whether the context in which behavior is
prot!oosed transmits moral warning signals to potential actors.

16 See, e.g., United States v. Alvarez, 132 S. Ct. 2537, 2548 (2012) (applying strict scru-
tiny to the regulation of content-based speech); Turner Broad. Sys. v. FCC, 512 U.S. 622,
642-43 (1994) (applying intermediate scrutiny to the regulation of content-neutral free
speech); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992) (reaffirming
heightened protection for the right to an abortion).
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placing burdens on special classes of people based on their status—race
and gender being obvious examples."’

But importantly for present purposes there is an “everything else” cat-
egory of rights that are also based on liberty and equality. The right to
walk in the woods and smell the flowers—to go one’s course according
to one’s own lights'®*—is also constitutionally protected against arbitrary
and unjustified government interference. The liberty to be free and the
right to be treated on an equal basis with everyone else are fundamental
to life as we know it. The constitutional protection here, to be sure, is at
a lower threshold. Government must govern, and public protection
through devices like the criminal law is one of its important obligations.
The doctrine is that government may burden, limit, or prohibit these
general rights of any or all of us when it has a “rational basis” for doing
so. And what counts as a “rational basis” is generous to a fault.*®

But a low rational basis threshold does not mean no threshold at all.
Criminal sanctions deprive those subjected to them of these general
rights of liberty and equality. Another way to state our argument is that a
law that is not based on conduct or does not satisfy the correlation prin-
ciple cannot provide the “rational basis” that is required when govern-
ment seeks to limit freedom of action or impose differential burdens by
the use of criminal sanctions.?’ Importantly, this does not mean that be-
havior will enjoy independent substantive due process protection if a law

17 See, e.g., United States v. Virginia, 518 U.S. 515, 531-33 (1996) (applying intermediate
scrutiny to a gender-based classification); Loving v. Virginia, 388 U.S. 1, 11 (1967) (apply-
ing strict scrutiny to a race-based classification).

8 See Papachristou v. City of Jacksonville, 405 U.S. 159, 164 (1972) (“[T]he amenities of
life as we have known them . . . have been in part responsible for giving our people the feel-
ing of independence . . ..”).

® See, e.g., Chapman v. United States, 500 U.S. 453, 465 (1991) (holding “that Congress
had a rational basis for its choice of penalties” in a prosecution for distributing LSD); City of
New Orleans v. Dukes, 427 U.S. 297, 303 (1976) (holding that the Equal Protection Clause
is satisfied in the ordinary case so long as the classification is “rationally related to a legiti-
mate state interest”); United States v. Carolene Prods. Co., 304 U.S. 144, 152 (1938) (hold-
ing that laws in general will not violate the Due Process Clause so long as they are rationally
related to a legitimate state interest).

2 \We think this is what Justice Harlan had in mind in his separate opinion in Robinson v.
California, 370 U.S. 660, 678-79 (1962) (Harlan, J., concurring). And Justice Stevens, we
think, had this idea in mind when he said in City of Chicago v. Morales, 527 U.S. 41 (1999),
that “the freedom to loiter for innocent purposes is part of the ‘liberty’ protected by the Due
Process Clause of the Fourteenth Amendment,” id. at 53, and that the dissent was mistaken
to think that he was talking about traditional substantive due process, id. at 64 n.35.
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is struck down for violating these principles.?* Invariably, the legitimate
objectives of a law that is held unconstitutionally vague can be accom-
plished by rewriting the law in a more targeted fashion.

This last point deserves emphasis. The two inquiries we have identi-
fied are the drivers of the vagueness doctrine. Without one or both of
them, we argue, the doctrine is inapplicable. But they are the beginning
of the story, not the end. Every disposition of a case on the ground of
vagueness involves a values trade-off.

On one side is the array of law-enforcement interests the legislature
seeks to advance by the statute in question. The criminal law is dominat-
ed by utilitarian public protection concerns of the highest order, and
courts are understandably reluctant to foreclose serious efforts by a leg-
islature to protect the public from identified evils, especially when it has
made a reasonable effort and may have no clear alternatives.?? Whether
these objectives can be accomplished by alternative means is always rel-
evant, and sometimes determinative, in a vagueness analysis.?

2L Some have argued that the vagueness doctrine amounts to something like substantive
due process. See Livingston, supra note 8, at 618-20; Robert C. Post, Reconceptualiz-
ing Vagueness: Legal Rules and Social Orders, 82 Calif. L. Rev. 491, 496-98 (1994).

Based on drafts of the opinion in Papachristou v. City of Jacksonville, Professor Risa
Goluboff has argued that Justice Douglas “did not in fact rely on vagueness alone.” Risa L.
Goluboff, Dispatch from the Supreme Court Archives: Vagrancy, Abortion, and What the
Links Between Them Reveal About the History of Fundamental Rights, 62 Stan. L. Rev.
1361, 1365 (2010). “The existence of these early drafts,” Goluboff said, “gives some heft to
the speculation that Papachristou’s reliance on vagueness hid substantive commitments,”
though “the substance of the rights . . . is not entirely clear.” Id. at 1367; see also J. Harvie
Wilkinson 111 & G. Edward White, Constitutional Protection for Personal Lifestyles, 62 Cor-
nell L. Rev. 563, 563, 611 (1977) (describing a post-Papachristou trend toward some form
of constitutional protection for lifestyles).

22 5ee Robert Batey, Vagueness and the Construction of Criminal Statutes—Balancing
Acts, 5 Va. J. Soc. Pol’y & L. 1, 1-2 (1997) (arguing that the “fair notice” and “arbitrary and
discriminatory law enforcement” policies of the vagueness doctrine amount to a threshold
test that precedes the balancing of other interests, such as the need for the indeterminacy to
achieve the legislative goal); see also Amsterdam, supra note 2, at 95 (“The maintenance of
order is the precondition of any freedom in a society, and where the subject matter of regula-
tion is such as to make unfeasible modes of law administration other than those which in-
volve ad hoc judgments, considerable pressures are created in favor of permitting an ad hoc
judgment scheme.”).

2 A good example of what Amsterdam called the “principle of necessity,” supra note 2, at
95, is the Court’s response to obscenity. Laws that “chill” First Amendment rights present a
classic situation where the tightest vagueness standards apply. See, e.g., Vill. of Hoffman
Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498-99 (1982); NAACP v. Button,
371 U.S. 415, 432-33 (1963). Yet the Court has consistently approved criminal prohibitions
of obscenity worded in hopelessly vague language (and, indeed, measured by non-uniform
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On the other side of the trade-off are concerns like Lambert-based fair
notice and the impact of the law on identified constitutional values. An-
thony Amsterdam wrote in his classic law school note that the vagueness
doctrine “was born in the reign of substantive due process and through-
out that epoch was successfully urged exclusively in cases involving
regulatory or economic-control legislation.”** This evolved in later
years, he said, into the use of vagueness to protect free speech and other
First Amendment values.”® Amsterdam’s ultimate thesis was that the
vagueness doctrine has less to do with indefiniteness of language® and
more to do with “the creation of an insulating buffer zone of added pro-
tection at the peripheries of several of the Bill of Rights freedoms.”*" It
has mainly been used, he argued, in aid of substantive constitutional
values, as a form of additional protection for conduct that the Constitu-
tion recognizes as essential to individual liberty.

local standards), even though speech at the periphery of obscenity is likely to be constitu-
tionally protected and may well be “chilled.” See, e.g., Miller v. California, 413 U.S. 15, 36—
37 (1973); Paris Adult Theatre | v. Slaton, 413 U.S. 49, 69 (1973).

Why does the Court uphold such statutes? Because no one knows how to write obscenity
laws in language that is more clear and more precise. The consequence of applying normal
First Amendment vagueness standards to obscenity laws would be to foreclose the legitimate
legislative objective of punishing those who produce and traffic in plainly obscene materials.
The vice escalates as one moves from consenting adults to nonconsenting adults, and is of
special concern when children are involved.

24 Amsterdam, supra note 2, at 74 n.38. Without citing Amsterdam, Justice Thomas has
used this history in combination with his opposition to substantive due process reasoning as
a basis for questioning the legitimacy of the vagueness doctrine itself. See Johnson v. United
States, 135 S. Ct. 2551, 2566-73 (2015) (Thomas, J., concurring in the judgment). “Simply
put,” he said, “our vagueness doctrine shares an uncomfortably similar history with substan-
tive due process,” id. at 2564, which in his mind raised doubts about whether the doctrine is
“defensible under the original meaning of ‘due process of law,”” id. at 2566.

% aAmsterdam, supra note 2, at 74—75 n.38.

%14, at 74.

2 |d. at 75. Amsterdam had First Amendment values particularly in mind. Abortion rights
and expanded rights of privacy could be added to this list today. For a collection of some
seventy Supreme Court cases that cite the vagueness doctrine decided after Amsterdam
wrote and before 1990, see Note, “Mother of Mercy—Is This the End of Rico?”—Justice
Scalia Invites Constitutional Void-for-Vagueness Challenge to RICO “Pattern,” 65 Notre
Dame L. Rev. 1106, 1116-18 & nn.62-73 (1990). The author concluded that a perusal of the
cases confirms Amsterdam’s observation quoted in the text. Id. at 1116-18. He reports that
only twelve of the examined cases held a statute void for vagueness. Id. at 1118. Half of
them involved the First Amendment, two involved abortion, and one communist activity.
See id. at 1118-19. Of the other three, one—Giaccio v. Pennsylvania, 382 U.S. 399
(1966)—involved the standardless allocation of costs following misdemeanor acquittals.
Note, supra, at 1120. The other two—Papachristou and Kolender—are discussed below. See
infra Subsection 11.A.2 (Papachristou) and Section I11.B (Kolender).
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Amsterdam added that some vagueness cases, such as Lanzetta v.
New Jersey,”® did not fit this pattern. He had in mind situations where
recognized Bill of Rights values like freedom of speech or association
were not implicated, but where statutes were nonetheless held unconsti-
tutional because crimes were defined with intolerable indefiniteness. He
did not address this second category of vagueness cases in any detail.
We mean to do so here, and argue that they too primarily involve the
protection of independent constitutional rights. They do so not by creat-
ing an insulating buffer zone, however, but by protecting the very core
of the two constitutional principles on which we rely.”

We make one final introductory comment. It is important to pay atten-
tion to the intersection of state and federal law when considering a
vagueness challenge. A state court considering a vagueness challenge to
a state law must first come to an understanding of what that law means.
An interpretation that narrows the law to avoid the vagueness challenge
is always possible. But if the meaning of the state law as read by the
state courts does not eliminate the vagueness concern, a federal court
that examines the matter is bound by the state court construction and can
consider only the extent to which federal vagueness principles may be
violated. It may not read the state law differently from the state courts
and avoid the vagueness problem based on a different understanding of
the state law. But a challenge to a federal law on vagueness grounds is
an entirely different matter. Necessarily, it puts two issues to a federal
court. The first is a construction of the text of the law. The federal court
must determine what the federal law means, and may of course do so in
a manner that avoids the vagueness problem. Or, for one reason or an-
other, it may feel required to read the federal law in a manner that brings
constitutional vagueness principles into play. Because of this difference,
challenges to state laws are separated from challenges to federal laws in
the discussion below.

We turn now to the development of our thesis. Section | describes the
case law origins of the two principles on which our argument rests. Sec-
tion 11 then illustrates the application of these principles to four relative-
ly straightforward Supreme Court vagueness cases, two involving at-
tacks on a state law and two on a federal law. Section Il presents an

2306 U.S. 451 (1939); see Amsterdam, supra note 2, at 85-87. Lanzetta is discussed ex-
tensively below. See infra Subsection I1.A.1.

# This is not to say that they do not have explanatory power in the primary category of
cases on which Amsterdam focused. We leave that issue, however, for another day.
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important corollary of our thesis: Vagueness cases are often controlled
by factors extraneous to the vagueness doctrine. We illustrate that prop-
osition with two Supreme Court cases involving vagueness attacks on a
state law and one involving an attack on a federal law. We then con-
clude.

|. GOVERNING PRINCIPLES

The two governing principles that we identify have been unanimously
embraced by the Supreme Court in cases not based on the vagueness
doctrine. These cases established constitutional rules that independently
constrain the substance and process of crime definition.

There is a bit of a chicken-and-egg problem. The vagueness doctrine
was developed first, and one could plausibly contend that the insight
gained from application of that doctrine gave birth to each of the two
principles. This may be so, but it is not our concern here. Our point is
analytical, not historical. What is important is that the principles on
which we rely are widely accepted and deeply embedded in modern
constitutional law. Our contention is that the kinds of vagueness cases
with which we are concerned are best understood through the filter of
these principles rather than the platitudes with which the vagueness doc-
trine is normally described.

A. The Conduct Requirement

The first principle on which we rely is that the definition of a crime
must be based on conduct occurring at a specific time and place. Crimes
may not be exclusively limited to the punishment of status, reputation,
predilections, intentions, or predicted conduct. Intentions and predicted
conduct based on intentions may be included in the definition of a crime,
to be sure, but they may not be all there is. People may be punished by
the criminal law based only on their behavior, not who they are, who
they may become, or what they might do someday. It follows that there
must be sufficient proof of the conduct on which a conviction is based to
satisfy constitutional standards.

Robinson v. California® stands for the unadorned proposition that it
is unconstitutional to convict of a crime “where no conduct of any kind

%0370 U.S. 660 (1962).
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is involved.”*! Robinson had been convicted under a statute providing
that “[n]o person shall use, or . . . be addicted to the use of narcotics.”*
Conviction was by a general verdict that, in the Court’s words, meant
that the jury believed “either that he was of the ‘status’ or had commit-
ted the “‘act’ denounced by the statute.”*® The Court held that this result
was unconstitutional because it permitted punishment for the status of
being an addict and famously added that “[e]ven one day in prison
would be” unconstitutional “for the ‘crime” of having a common cold.”3*

The State’s brief unabashedly defended punishment on the basis of
Robinson’s status. The summary of argument said explicitly that the
statute was “not violative of the Fourteenth Amendment merely because
it punishes the existence of a status, addition [sic] to narcotics, rather
than an act or omission. Punishment of a status has always been an ac-
cepted concept of English and American jurisprudence.”* The brief also
advanced the proposition that “[t]he fact that addiction to narcotics may

31 The quote is from Justice Black’s concurrence in Powell v. Texas, 392 U.S. 514, 542
(1968). The Court was divided in Powell about the implications of Robinson. See id. at 533—
34. But all of the Justices in Powell proceeded from the premise that Robinson at least re-
quired that crime be based on conduct. See Eric Luna, The Story of Robinson: From Revolu-
tionary Constitutional Doctrine to Modest Ban on Status Crimes, in Criminal Law Stories
47, 81-82 (Donna Coker & Robert Weisberg eds., 2013). The Luna essay is a fascinating
and comprehensive discussion of the Robinson litigation and its aftermath.

“Conduct,” as we use the term, and as we believe Robinson meant for it to be used, would
of course include omission where there is a legal duty to act and possession. See Model Pe-
nal Code § 2.01 (1985).

% Robinson, 370 U.S. at 660 n.1 (codified in § 11721 of the California Health and Safety
Code of the day).

®1d. at 663. Conviction by general verdict, of course, meant that the conviction had to be
valid under either alternative. See Yates v. United States, 354 U.S. 298, 312 (1957) (apply-
ing the rule that a verdict must be set aside when it “is supportable on one ground, but not on
another, and it is impossible to tell which ground the jury selected”).

Justice White read the jury instructions differently. In his view, the jury was told that “ad-
diction” in the statute meant “habitual use,” and “habitual use” was defined as using drugs
“often or daily.” Robinson, 370 U.S. at 686 & n.2 (White, J., dissenting). For him, therefore,
the case involved a prosecution for use or lots of use and did not raise a question of punish-
ment for status.

The Court disagreed: “[T]he California courts have not so construed this law.” 1d. at 665
(majority opinion). Although the Court did not cite California cases in support of this con-
clusion, such cases did exist. See People v. Ackles, 304 P.2d 1032, 1033 (Cal. Dist. Ct. App.
1956).

% Robinson, 370 U.S. at 667.

% Brief of Appellee at 8, Robinson, 370 U.S. 660 (No. 554).
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be a mental and physical illness does not result in constitutional immuni-
ty from punishment.”*

The majority’s response to these claims is clear enough at one level.
Robinson was not convicted for what he did, but for who—or perhaps
better, what—he was. That, the Court said, would not do. But, as Justice
White added in his dissent, “the Court’s opinion bristles with indications
of further consequences.”®’” An ethical premise of the criminal law is that
punishment is justified for free choices that result in prohibited behavior.
If the Constitution requires that crime be based on conduct, it follows,
morally, that constraints on the choices that lead to such conduct—
derived, for example, from involuntariness due to physical incapacity,
mental illness, or duress—ought to be recognized in at least some cir-
cumstances as an exonerating or mitigating defense. Predictably, Robin-
son engendered debate about how much of this moral argument was to
be enforced by the Constitution. The case birthed an avalanche of schol-
arly speculation about the future directions that its holding might take.*

The speculation was quashed six years later in Powell v. Texas when
the Court upheld the punishment of a chronic alcoholic for being drunk

% |d. The body of the brief relentlessly assaulted the Court with similar assertions. See id.
at 11-14.

The brief by Robinson’s attorney consisted of forty pages of rambling statements. The two
pages and change devoted to the punishment of status consisted of citations to several state
cases, irrelevant quotes from two Supreme Court cases, and additional unhelpful remarks.
Appellant’s Opening Brief at 10-12, Robinson, 370 U.S. 660 (No. 554).

Robinson’s lawyer was Lambert’s lawyer in Lambert v. California, 355 U.S. 225 (1957).
He made such a mess of his brief in that case that the Court ordered reargument and appoint-
ed an amicus to present argument on behalf of Lambert, something that so far as we can tell
has happened neither before nor since. See Low & Wood, supra note 10, at 1609 n.21.

Robinson died before the jurisdictional statement in his case was filed in the Supreme
Court, but his lawyer told the Court during oral argument that Robinson was on probation.
The Court denied rehearing after it learned that it had been misled. Robinson’s lawyer was
subsequently disbarred for independent misconduct. See id. at 1607-09.

37 Robinson, 370 U.S. at 688 (White, J., dissenting).

% For a summary of some possibilities, see Luna, supra note 31, at 65-68. For examples of
speculative Robinson literature, see Ozro William Childs IV, Intoxicated Confessions: A
New Haven in Miranda?, 20 Stan. L. Rev. 1269, 1279 (1968) (speculating that, after Robin-
son, confessions made by an intoxicated person might be involuntary for Miranda purposes);
Note, The Cruel and Unusual Punishment Clause and the Substantive Criminal Law, 79
Harv. L. Rev. 635, 645-50 (1966) (speculating that the Robinson rationale could be anything
from a simple distinction between a status and an act to a full blown involuntariness defense
that might extend to many drug addicts); Note, The Serpent Beguiled Me and | Did Eat: The
Constitutional Status of the Entrapment Defense, 74 Yale L.J. 942, 943, 946 n.22 (1964) (re-
lying on a Robinson conduct requirement in support of an argument that the Constitution dic-
tates the entrapment defense).
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in public.* A plurality*® held that lines between defenses or mitigations
based on constrained choices and protection of the public from harmful
behavior should be left to each jurisdiction as a matter of its own inter-
nal policy. Powell could be convicted because the statute punished con-
duct and he engaged in that conduct. Any involuntariness caused by his
chronic alcoholism did not raise an issue of constitutional dimension.*
The basic concern of the Powell plurality was that the precise con-
tours of defenses based on constrained moral choices have always been,
and should continue to be, the product of tough compromises between
the goals of the criminal law and principles of personal accountability. It
was inappropriate for all sorts of reasons for the Court to draw these
lines as a matter of constitutional compulsion. But adoption of a consti-
tutional principle that crime be based on conduct does not raise the Pow-
ell concerns. It establishes a constitutional protection that is fundamental
to individual fairness and liberty** without intruding on the resolution of
everyday policy conflicts that arise as the criminal law is implemented at
the federal level and from state to state. A requirement that the criminal
law be based on conduct does not interfere with the ability of legisla-
tures to accomplish public protection goals. Legislatures need the power

%392 U.S. 514, 536-37 (1968).

“0 Justice Marshall’s opinion was joined by Chief Justice Warren and Justices Black and
Harlan. Id. at 516 (plurality opinion of Marshall, J.). Joined by Justice Harlan, Justice Black
concurred separately. Id. at 537 (Black, J., concurring).

* Five Justices disagreed. Speaking for himself and Justices Douglas, Brennan, and Stew-
art, Justice Fortas dissented. Id. at 554 (Fortas, J., dissenting). Justice White agreed with the
majority result. He thought that Robinson (from which he had dissented) meant that the Con-
stitution forbade criminal conviction for an act over which the defendant had no control, but
he found no evidence that Powell lacked control over the “in public” part of his behavior. Id.
at 548-49 (White, J., concurring in the judgment).

The view of these five Justices has gone nowhere in the forty-plus years since the Powell
decision, and rightly so. For an interesting account of the evolution of the Marshall opinion
written by one of Chief Justice Warren’s law clerks at the time, see Earl C. Dudley, Jr., An
Interested Life 160-63 (2009). Dudley recounts that the Fortas dissent was originally written
for a five-person majority. Two things then happened. A dissent written in Chief Justice
Warren’s chambers morphed into the opinion ultimately published under Justice Marshall’s
name. And Justice White switched his vote and wrote a separate concurring opinion joining
the Marshall result. Id. at 162—63.

“2The fundamental nature of requiring conduct as the basis for criminal punishment is
longstanding and well established. See, e.g., Herbert Packer, The Limits of the Criminal
Sanction 73-75 (1968); Glanville Williams, Criminal Law: The General Part 1 (2d ed.
1961); John C. Jeffries, Jr. & Paul B. Stephan, Jr., Defenses, Presumptions, and Burden of
Proof in the Criminal Law, 88 Yale L.J. 1325, 1371 n.130 (1979). The conduct requirement
is honored as a matter of policy in all crimes that form the grist of modern criminal codes.
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to punish people based on conduct. They do not need authority to punish
people for who or what they are.*

It is a reasonable corollary of Robinson that the prosecutor must at
least produce some evidence that the required conduct actually occurred.
It is not surprising that the Supreme Court has so held: “Just as
‘[c]onviction upon a charge not made would be sheer denial of due pro-
cess,” so is it a violation of due process to convict and punish a man
without evidence of his guilt.”* The difficult next step is how much evi-
dence is needed to cross the due process threshold. That question was
addressed in Jackson v. Virginia.”® The Court’s answer was “whether,
after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.”*

B. The Correlation Requirement

The second constitutional constraint on which we rely, to which we
now turn, is based on the principle of legality. There must be a correla-
tion between the definition of a crime and the established facts of the
situations to which it is applied. Based on the text of the law and other
legal sources relevant to the interpretation of that text, it must have been
predictable and defensible ex ante that the elements of the crime would
fit the facts as proved.

“3 perhaps the most curious aspect of Robinson is not the result but the choice of the Cruel
and Unusual Punishment Clause as its basis. Prior to Robinson, no case had held that the
Cruel and Unusual Punishment Clause applied to the states. Today, Robinson is the case that
is cited for the proposition that it does. See, e.g., Harmelin v. Michigan, 501 U.S. 957, 962
(1991).

Justice White accused the Court of disguising a substantive due process holding in cruel
and unusual punishment clothing. See Robinson, 370 U.S. at 689 (White, J., dissenting). For
an argument that Robinson should be understood as based on the Due Process Clause rather
than the Eighth Amendment, see Martin R. Gardner, Rethinking Robinson v. California in
the Wake of Jones v. Los Angeles: Avoiding the “Demise of the Criminal Law” By Attend-
ing to “Punishment,” 98 J. Crim. L. & Criminology 429, 432 (2008) (arguing that under-
standing Robinson as a due process case better cabins it to the simple proposition that “with-
out a criminal act there can be no punishment”).

* Thompson v. Louisville, 362 U.S. 199, 206 (1960) (footnotes omitted) (citing De Jonge
v. Oregon, 299 U.S. 353 (1937)). Justice Black wrote the opinion for a unanimous Court.

5443 U.S. 307 (1979).

*1d. at 319. The Court extrapolated this principle from In re Winship, 397 U.S. 358
(1970), rather than Thompson v. Louisville. Jackson, 443 U.S. at 320 & n.14.
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In most prosecutions, this will be clear once the facts are established.
Most murders, robberies, and burglaries will not present difficult issues
about whether it could have been predicted that the facts as proved fit
the established meaning of the applicable law. But in some prosecutions
a judgment will be required. Statutory language is always indeterminate
to some extent.*’ The resolution of statutory indeterminacy can be based
on all legally relevant sources—the text of the law and related laws, rel-
evant precedent, legislative intent, discernable policy based on the text
of the law or apparent legislative purposes, and the like. These sources
may make it relatively easy to decide that it was predictable and defen-
sible to conclude that the facts fit the definition of the crime, or the
judgment may be a close and difficult one.*®

In some cases, however, the available legal sources will make it clear
that the law punishing the defendant’s behavior was, in effect, estab-
lished after the fact rather than before. A person familiar with all of the
relevant legal sources and educated in what they mean could not have
guessed in advance that behavior sought to be punished would be in-
cluded in the relevant prohibition. Such cases are prime candidates for a
conclusion of unconstitutional vagueness. They can arise as a limitation
on behavior by courts or by the police. Both situations are considered in
turn below.

1. Courts

Bouie v. City of Columbia® is the Supreme Court’s clearest statement
of the correlation principle. Although the context suggests more rigorous
application than otherwise might have been expected,” the result in
Bouie was controlled by an important constitutional principle based on
the rule of law.> The defendants were engaged in a sit-in demonstration

" For example, is a viable fetus a “human being” for purposes of a murder prosecution?
Does partnership property satisfy the “property of another” element in a theft? Is reaching
through an open window a “breaking” that will satisfy the “breaking and entering” compo-
nent of burglary? Must a “serious injury” for purposes of aggravated assault be life-
threatening? Courts answer questions like this all the time, and must do so for the system to
operate. For discussion of these sorts of issues, see Jeffries, supra note 2, at 226-34.

“8 See Johnson v. United States, 135 S. Ct. 2551, 2560 (2015) (“[E]ven clear laws produce
close cases . . .."”).

49378 U.S. 347 (1964).

% See infra note 52.

L We mean by this a “limited and quite conventional” use of the term that “signifies the
constraint of arbitrariness in the exercise of government power.” Jeffries, supra note 2, at
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in the restaurant department of a South Carolina drug store. They were
convicted of trespass because they refused to leave without being
served. The law under which they were convicted punished persons who
entered the property of another after notice prohibiting entry. No such
notice was given. Instead, the defendants were convicted for failing to
leave after being asked to leave. The South Carolina Supreme Court af-
firmed the convictions, and the United States Supreme Court reversed.
The demonstrators hoped the Supreme Court would decide the case in
their favor on the equal protection ground that they could not be exclud-
ed from places of public accommodation based on their race. But the
Court avoided the equal protection question,* focusing instead on a dif-
ferent argument made by the demonstrators: “These convictions either
offend the due process clause under the doctrine of Thompson v. Louis-
ville . . . or else the law has been so unfairly expanded by construction
that it fails to warn . .. .”* The demonstrators were right that there was
no evidence that they entered the restaurant after having received notice
not to enter. But the Thompson argument was inapplicable, the United
States Supreme Court concluded, because the South Carolina Supreme

212. Like Jeffries, we do not wish to explore the deeper meanings that philosophers and le-
gal theorists have found in the rule-of-law concept.

52 As pointed out in Monrad G. Paulsen, The Sit-In Cases of 1964: “But Answer Came
There None,” 1964 Sup. Ct. Rev. 137, 137-38, five sit-in cases decided during the Court’s
1963 Term were resolved on narrow grounds that avoided the equal protection question
sought to be raised by the demonstrators. Because Bouie was an avoidance decision, Paulsen
concluded that “[i]t is not to be expected that the Court will be diligent in applying the ratio
decidendi of Bouie to other cases.” Id. at 141.

We disagree. We think Bouie is of central importance to the integrity of the criminal law.
We do agree with Paulsen, however, that the principle was applied with a special strictness
that would not have been warranted in an ordinary trespass conviction. It was clear by the
time the cases were decided that the 1964 Civil Rights Act would be enacted and that it
would solve by statute most of the issues raised by the demonstrators, as indeed it did. See
Hamm v. City of Rock Hill, 379 U.S. 306 (1964); Heart of Atlanta Motel v. United States,
379 U.S. 241 (1964); Katzenbach v. McClung, 379 U.S. 294 (1964). The Court was there-
fore faced with an incentive to reverse the convictions and to avoid decision of what was
then an unnecessary (and difficult) constitutional question. For an analysis of the Court’s
back-and-forth on the constitutional question based on internal Court documents, see Brad
Ervin, Note, Result or Reason: The Supreme Court and the Sit-In Cases, 93 Va. L. Rev. 181
(2007).

Candor requires acknowledgment that one of the authors of this Article was a law clerk for
Chief Justice Warren at the time Bouie and its companion sit-in cases were decided.

%3 Brief for Petitioners at 60, Barr v. City of Columbia, 378 U.S. 146 (1964) (No. 9), and
Bouie, 378 U.S. 347 (No. 10) (briefing issues in both cases).
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Court construed the statute to apply to trespassers who refused to leave
when asked.> This reading of the statute led to the winning argument:

Petitioners contend . . . that by applying such a construction of the
statute to affirm their convictions in this case, the State has punished
them for conduct that was not criminal at the time they committed it,
and hence has violated the requirement of the Due Process Clause that
a criminal statute give fair warning of the conduct which it prohibits.
We agree with this contention.>

The “fair warning” the Court invoked is clearly premised on a consti-
tutionally required version of the rule of law, the need for which is readi-
ly apparent. The institutional position of courts is that they act ex post,
that is, they apply law to situations that have already occurred. Courts
have the power—and sometimes have exercised it**—to manipulate the
law to create, after the fact, a new principle that neither existed prior to
the manipulation nor could have been predicted based on any reasonable
interpretation of previously stated law. The Bouie Court concluded that
this is exactly what the state court had done. The principle derived from
this conclusion is based on the need for a standard by which to distin-
guish such excesses from acceptable exercises of the normal responsibil-
ity of courts to apply law to fact.>” After noting that “the required crimi-
nal law must have existed when the conduct in issue occurred,”*® the
Court articulated the standard as “[i]f a judicial construction of a crimi-
nal statute is ‘unexpected and indefensible by reference to the law which

% The brief for the demonstrators characterized the South Carolina Supreme Court as
“holding, in effect, that ‘entry’ means ‘remaining a short while,” or, in the alternative, that
‘after’ means ‘before.”” Id.

% Bouie, 378 U.S. at 350.

% This was what happened in Barr, 378 U.S. at 148-50, Wright v. Georgia, 373 U.S. 284,
291 (1963), and NAACP v. Alabama, 357 U.S. 449, 454-58 (1958), all of which were cited
in Bouie as examples of such manipulation in the adequate and independent state ground
context.

5" See Bouie, 378 U.S. at 352 (“There can be no doubt that a deprivation of the right of fair
warning can result not only from vague statutory language but also from an unforeseeable
and retroactive judicial expansion of narrow and precise statutory language.”).

As this language illustrates, the affinity between Bouie and vagueness on which we rely
was close to the surface in Bouie itself. The Court drew a number of explicit parallels by, for
example, citing a number of vagueness cases. See id. at 351 (quoting Paul A. Freund, The
Supreme Court and Civil Liberties, 4 Vand. L. Rev. 533, 541 (1951)); id. at 353 (citing Am-
sterdam, supra note 2, at 73-74 & n.34).

%8 |d. at 354 (quoting Jerome Hall, General Principles of Criminal Law 58-59 (2d ed.
1960)).
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had been expressed prior to the conduct in issue,” it must not be given
retroactive effect.”® A construction that fails this test can be adopted
prospectively but cannot be applied in pending litigation. But if the con-
struction is predictable and defensible based on prior law—as will be the
case with most interpretations and applications of precedent—then the
rule of law has been followed and the decision will be consistent with
this constitutional filter.

It is worth emphasis that the Court’s use of the concept of “fair warn-
ing” in Bouie had nothing to do with whether the sit-in demonstrators in
that case (or any other ordinary citizens contemplating such action)
would actually or potentially have been surprised by a trespass convic-
tion. It had nothing to do with what the defendants personally would
have discovered had they read the law prior to their behavior. The
statement was not about them. It was about the process for reaching the
conclusion that their conduct was punishable.®

There is much talk in Justice Brennan’s Bouie opinion about how po-
tential defendants will be misled when precise statutory language is giv-
en an unpredictable effect.®* But such talk does not explain the decision
and, though appealing rhetoric, is not meant to be descriptive. The Court
was not concerned with whether actual or potential defendants might be
misled by the legal meaning of the words of the statute. Persons without
legal training can hardly be expected to read statutes with care or to be
aware of—Ilet alone understand—the complex background case law in-
terpreting a statute that may (to the lawyer) give it perfectly predictable
application to the situation at hand. Indeed, Justice Brennan spent a good

% |d. (emphasis added) (citations omitted) (quoting Hall, supra note 58, at 61). The Court
had previously analogized the situation to several vagueness cases, specifically Lanzetta v.
New Jersey, 306 U.S. 451 (1939), and Connally v. General Construction Co., 269 U.S. 385
(1926). Bouie, 378 U.S. at 351.

8 justice Brennan’s opinion for the Court said explicitly that:

We think it irrelevant that petitioners at one point testified that they had intended to
be arrested. The determination whether a criminal statute provides fair warning of its
prohibitions must be made on the basis of the statute itself and the other pertinent law,
rather than on the basis of an ad hoc appraisal of the subjective expectations of partic-
ular defendants.

Bouie, 378 U.S. at 355 n.5.

8 For example:

When a statute on its face is narrow and precise . . . it lulls the potential defendant into
a false sense of security, giving him no reason even to suspect that conduct clearly
outside the scope of the statute as written will be retroactively brought within it by an
act of judicial construction.

Id. at 352.



COPYRIGHT © 2015, VIRGINIA LAW REVIEW ASSOCIATION

2015] Vocabulary of Vagueness 2069

portion of his Bouie opinion analyzing prior South Carolina trespass law
in order to demonstrate that the interpretation applied to the Bouie de-
fendants could not have been predicted in advance.® If the prior South
Carolina cases had yielded a basis for interpreting the trespass law to en-
compass failure to leave on request, the convictions would not have been
reversed on the Court’s Bouie rationale even if such an interpretation
would have required subtle analysis that would challenge the most so-
phisticated of lawyers. Application of the Bouie standard—“unexpected
and indefensible by reference to the law which had been expressed prior
to the conduct in issue”—requires meticulous dissection of statutory text
and prior interpretative case law, not casual or even careful reading by
the lay public.®® The ultimate absurdity of focusing the fair notice idea
on whether the lay public might be misled is that even if an ordinary
person actually did undertake the inquiry and even if, as is likely, that
person did not or could not “understand what conduct is prohibited,”®
that lack of understanding most likely would not be an excuse. Igno-
rance or misunderstanding of the criminal law, except in the rarest of
cases, is not a defense to a criminal prosecution.

The use of “fair notice” in Bouie, therefore, does not state a principle
of individual fairness, and does not invoke the socialization principle
that underlies Lambert v. California.®® Unlike its use in Bouie, “fair no-
tice” as used in Lambert concerns the potential that individual defend-
ants may be surprised when prospective behavior leads to criminal sanc-
tions.®® A lack of fair notice in the Lambert sense is not derived from
analysis of statutory language or careful dissection of prior judicial in-
terpretations. It has to do instead with moral common sense, with

%2 See id. at 356-62.

83 \We are indebted to Professor Kenneth S. Gallant for initiating an email discussion in
response to an earlier draft of this Article that led us to an alternative formulation of what we
mean by the correlation requirement. Based on established legal sources, a sophisticated
lawyer ought to be able to state the governing legal rule and predict the possibility of its ap-
plication in a manner that would guide the behavior of an ordinary member of the public be-
fore the behavior is undertaken. This is the essence of the principle of legality.

8 Kolender v. Lawson, 461 U.S. 352, 357 (1983). The quote appears in context above. See
supra text accompanying note 3.

®355 U.S. 225 (1957); see supra text accompanying note 11.

8 | ambert failed to register as a convicted felon and claimed that she had no idea she was
required to do so. Id. at 227. The Court held that due process required “actual knowledge of
the duty to register or proof of the probability of such knowledge and subsequent failure to
comply.” Id. at 229.
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whether one is likely in context to be warned by normal moral signals
that proposed behavior might lead to conviction of a crime.

As noted above, at least one scholar thought that Bouie was a one-off
decision, motivated by the desire to avoid a complex constitutional ques-
tion and not likely to have significant long-term effect.®” The prediction
proved wrong. In Rogers v. Tennessee, the Court unanimously embraced
the Bouie standard.®®

The Tennessee Supreme Court had declined to apply the “year-and-a-
day rule”® to a murder conviction even though it recognized that the
rule was part of Tennessee law at the time the defendant acted and the
victim had died more than a year and a day after the murderous act.”
The court abolished the rule retroactively, an action it regarded as con-
sistent with Bouie.” By a vote divided five-to-four,’* the United States

%7 See supra note 52.

%8 See 532 U.S. 451, 461 (2001) (majority opinion); id. at 467 (Stevens, J., dissenting); id.
at 470-71 (Scalia, J., dissenting); id. at 482 (Breyer, J., dissenting). For a subsequent appli-
cation of Bouie upholding a Michigan conviction in a federal habeas corpus proceeding, see
Metrish v. Lancaster, 133 S. Ct. 1781, 1786-92 (2013).

8 As paraphrased from Coke’s rendition in the 17th century, murder had been defined in
the early common law as: “When a man of sound memory and of the age of discretion un-
lawfully kill[s] . . . any reasonable creature in being . ..and under the King’s Peace, with
malice aforethought, either express[] . . . or implied by Law . . . the death taking place within
a year and a day . ...” See 3 Edward Coke, Institutes *47; Royal Comm’n on Capital Pun-
ishment 1949-1953, Report 26 (Greenwood Press 1980) (cmd. 8932, 1953); 2 Am. Law
Inst., Model Penal Code and Commentaries, § 210.2, at 14 n.1 (1980) [hereinafter Model
Penal Code and Commentaries].

™ See State v. Rogers, 992 S.W.2d 393, 394-95 (Tenn. 1999). There were substantial ar-
guments that the year-and-a-day rule was not part of Tennessee law at the relevant time. It
had been mentioned only in dicta in several prior cases, and no case had ever relied on it as
the rule of decision. Id. at 396. Moreover, Tennessee had adopted a code revision based on
the Model Penal Code in 1989 (well before the acts in Rogers occurred) and had not incorpo-
rated the rule in its newly written law. The Model Penal Code itself had not adopted the rule
because it was based on outmoded medical assumptions. See Model Penal Code and Com-
mentaries, supra note 69, at 9-10. One could easily have predicted based on the Model Penal
Code antecedents of the new Tennessee law (we would have) that its newly adopted law
would not be construed to carry forward the year-and-a-day rule.

™ See Rogers, 992 S.W.2d at 402. The court said that abrogation of the rule was “not an
unexpected judicial construction that is indefensible by reference to prior law.” Id. It was not
unexpected because the rule had been abolished by every court that had recently faced the
issue and its validity had been questioned based on the 1989 revision of the criminal code.
Id. It was defensible because abolition of the rule did not allow a conviction based on less
proof nor did it permit criminal punishment for conduct that would have been innocent if the
rule had remained in place. Id.

2 The division did not fit the usual pattern. Justice O’Connor wrote for the Court, joined
by Chief Justice Rehnquist and Justices Kennedy, Souter, and Ginsburg. The dissenters—
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Supreme Court upheld the conviction and agreed that the Bouie principle
was not violated. "

Justice O’Connor’s opinion for the Court concluded—correctly, in
our view, but not only for the reasons she recited—that the due process
limitations on courts were different from the ex post facto limitations on
legislatures.” This is necessarily the case in our view because of the dif-
ferent institutional postures of the two bodies. Legislatures are required
by the Ex Post Facto Clause to enact criminal legislation prospectively,
to state rules of general application to be applied to situations yet to
arise. Courts, in contrast, always act retrospectively in at least one
sense—the routine of their job is to apply law to actual situations that
arose out of specific past events. One can adopt a rule that flatly forbids
passage of retroactively applicable criminal laws without interfering
with the public protection responsibilities of legislatures. But a rule for-
bidding courts from engaging in the retrospective application of law
would put them out of business. It would destroy their primary function.

This is not to say that courts cannot engage in inappropriate retrospec-
tive lawmaking. Of course they can. Indeed, this is precisely what the
United States Supreme Court thought the South Carolina Supreme Court
had done in Bouie.” As we argued above,” a standard is needed to de-
termine whether a court decision has faithfully applied prior law or has
manufactured new law. The majority in Bouie developed such a stand-

Justices Stevens, Scalia, Thomas, and Breyer—were fragmented in their reasoning. There
were three separate dissenting opinions.

" Rogers, 532 U.S. at 466-67. There was a sideline debate about the relationship of the Ex
Post Facto Clause to the due process issue before the Court, based on what the Court charac-
terized in Rogers as dicta from Bouie, id. at 459, and what Justice Scalia’s dissent character-
ized as “[o]nly a concept of dictum that includes the very reasoning of the opinion,” id. at
469 (Scalia, J., dissenting). Justice Scalia argued that what the Tennessee Supreme Court did
would have violated the Ex Post Facto Clause if the legislature had done it, and that it fol-
lowed that the Due Process Clause was violated—courts in this context, he said, cannot do
what a legislature could not have done. Id.

™ Justice O’Connor defended the necessity for a difference between a due process stand-
ard for courts and the ex post facto limitation on legislatures based on the need for flexibility
characteristic of the common law. “Strict application of ex post facto principles” to the judi-
ciary, she said, “would unduly impair the incremental and reasoned development of prece-
dent that is the foundation of the common law system,” id. at 461, and, as she had previously
noted, would “place an unworkable and unacceptable restraint on normal judicial processes,”

id.
’® See Bouie, 378 U.S. at 362.
"6 See supra text accompanying note 56.
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ard, and the majority in Rogers applied that standard to uphold the de-
fendant’s conviction of second-degree murder.”’

The O’Connor opinion reasoned that the state court’s abolition of the
year-and-a-day rule was not “unexpected and indefensible” for basically
three reasons: the rule was an outmoded relic of a prior era; the vast ma-
jority of other states that had addressed the problem had rejected the
rule; and the rule had been mentioned in only three prior Tennessee cas-
es but never applied.” It concluded that:

There is, in short, nothing to indicate that the Tennessee court’s
abolition of the rule in petitioner’s case represented an exercise of the
sort of unfair and arbitrary judicial action against which the Due Pro-
cess Clause aims to protect. Far from a marked and unpredictable de-
parture from prior precedent, the court’s decision was a routine exer-
cise of common law decisionmaking in which the court brought the
law into conformity with reason and common sense. "

We have a basic problem, however, with the Court’s application of
the Bouie standard in Rogers. Bouie is premised on the proposition that
courts must apply existing law to criminal defendants. They may not
make new law, as the South Carolina courts had done, for retroactive
application to previously occurring conduct. Had the Tennessee Su-
preme Court held in Rogers, as the Tennessee Court of Criminal Ap-
peals had done,® that the year-and-a-day rule had been abolished by the
1989 code revision,® the conclusion would not have been controversial
and Bouie plainly would not have been offended. That result was both

" Importantly, Justice Scalia did not disagree that such a standard was necessary and en-
dorsed Bouie as stating the correct inquiry. He said near the end of his dissent:
A court . .. [is] free to apply common-law criminal rules to new fact patterns . . . so
long as that application is consistent with a fair reading of prior cases. It . .. [is] free
to conclude that a prior decision or series of decisions establishing a particular ele-
ment of a crime was in error, and to apply that conclusion retroactively (so long as the
“fair notice” requirement of Bouie is satisfied).
Rogers, 532 U.S. at 481 (Scalia, J., dissenting). Justice Scalia’s dissent was joined by Justic-
es Stevens and Thomas. Id. at 467. Justice Breyer dissented separately, but joined the part of
Justice Scalia’s dissent from which the above quotation is taken. Id. He thought the Court
applied the right standard but reached the wrong result. See id. at 481-82 (Breyer, J., dissent-
ing). The Court was thus unanimous that Bouie stated the correct limiting principle on judi-
cial interpretations.
8 1d. at 462-67.
1d. at 466-67.
8 See State v. Rogers, 992 S.W.2d 393, 394 (Tenn. 1999).
8 See supra note 70.
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predictable and defensible. But this is not what the Tennessee Supreme
Court did. It held that the rule was still in effect at the time Rogers acted,
and that the time had come to adopt a new rule.®

The Tennessee Supreme Court was right that Rogers was not unfairly
treated.®® And the United States Supreme Court majority was also right
when it agreed with this conclusion.®* But this is not the point. Bouie
does not turn on case-by-case determinations of unfair treatment to par-
ticular defendants, but on a structural principle essential to the principle
of legality. Criminal laws are to be made before the conduct to which
they are applied, not after. It should not matter whether it was “predicta-
ble” and “defensible” that one law would be abolished and replaced with
another. What should matter is when the law was made and whether a
new law is being retroactively applied.

Justice Scalia’s eye was on the ball. The primary burden of his dissent
was to argue for a due process rule® that flatly forbade all retroactive
judicial changes in the law, just as would occur if a legislature changed
the law and sought to apply the change retroactively.®* As noted above,®
Scalia was fine with the Bouie standard as the criterion by which judicial
interpretations and applications of prior law would be judged. But
changes in the law by judicial decision were, for him, a different matter.
In the end Scalia came up with a simple rule:

To decide this case, we need only conclude that due process pre-
vents a court from (1) acknowledging the validity, when they were
rendered, of prior decisions establishing a particular element of a
crime; (2) changing the prior law so as to eliminate that element; and

8 Rogers, 992 S.W.2d at 394-95.

8 s rationale, see supra note 71, at least leads us to this conclusion.

8 The rule had nothing to do with the primary conduct that led to Rogers’s conviction, and
there was no indication in the Tennessee court’s decision “of the sort of unfair and arbitrary
judicial action against which the Due Process Clause aims to protect.” Rogers, 532 U.S. at
467.

8 This was in character. See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U.
Chi. L. Rev. 1175, 1180-87 (1989) (advocating for clear, general rules rather than loose,
fact-specific standards).

% Rogers, 532 U.S. at 469.

87 See supra note 77.



COPYRIGHT © 2015, VIRGINIA LAW REVIEW ASSOCIATION

2074 Virginia Law Review [Vol. 101:2051

(3) applying that change to conduct that occurred under the prior re-
H 88
gime.

This, in a nutshell, is exactly what Bouie held. A court should not be
permitted to change the elements of a crime and apply that change retro-
actively.

The importance of Rogers for us, in any event, is that all nine Justices
endorsed the view that the Constitution requires a rule-of-law correlation
between the established meaning of a criminal law and its application to
specified conduct. Prior interpretations and applications can be consid-
ered, to be sure, but due process is denied if, based on all available legal
sources, it is “unexpected and indefensible” to apply the law to a par-
ticular situation. This much one can comfortably derive from Bouie and
Rogers taken together. And it is no small matter to conclude that this
principle states an important component of the individual liberty and
equality protected by the Constitution. The triumvirate developed thus
far—the criminal law must be based on conduct, convictions for engag-
ing in that conduct need to be supported by actual evidence, and the
conduct on which the conviction is based must have been identified in
previously established law—states a powerful and fundamental set of
constitutional limits on the power of the state to define and punish
crimes.

2. Police

If it violates a constitutionally protected rule-of-law principle for
courts to make the criminal law in an unforeseeable and retroactive
manner, it should follow that the same limit applies to the police.® “Law
by cop,” that is, police invention and enforcement of new crimes on the
streets, should be a violation of due process under a version of the Bouie
principle.

8 Rogers, 532 U.S. at 480-81 (Scalia, J., dissenting). This portion of Justice Scalia’s dis-
sent was joined by the other three dissenters (Justices Stevens, Thomas, and Breyer). Id. at
467.

8 As John Jeffries has argued:

The power to define a vague law is effectively left to those who enforce it, and those

who enforce the penal law characteristically operate in settings of secrecy and infor-

mality ... and [are] rarely constrained by self-conscious generalization of stand-

ards . . .. [T]he wholesale delegation of discretion naturally invites its abuse, and an

important first step in constraining that discretion is the invalidation of indefinite laws.
Jeffries, supra note 2, at 215.
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There are differences, of course. Police do not interpret and apply the
law in the same authoritative manner as courts. They enforce the written
law and, in doing so, are measured by a significant array of constitution-
al limitations. Police may arrest, for example, only if they have probable
cause to believe the defendant guilty of a crime, a standard that is meas-
ured by the relationship of police information to prohibited conduct pre-
viously defined by the criminal law. This constitutional limitation would
break down if police had the authority to observe behavior, make up a
crime to cover it, and then make an arrest because they had probable
cause that the invented crime occurred in their presence. This, in a nut-
shell,gois exactly what happened in Shuttlesworth v. City of Birming-
ham.

The case involved a civil rights activist™ who was arrested on a side-
walk for failing to obey a police order to move on. The arrest occurred
in the context of a boycott of downtown department stores in Birming-
ham, Alabama.®* A police officer had observed Shuttlesworth standing

t91

%0382 U.S. 87 (1965).

%1 Confirmation of the civil rights context is provided by the fact that Shuttlesworth was rep-
resented in the Supreme Court by Jack Greenberg, who succeeded Thurgood Marshall as Di-
rector of the NAACP Legal Defense Fund. See LDF Director-Counsels, NAACP Legal Def. &
Educ. Fund, http://www.naacpldf.org/history, archived at http://perma.cc/CN9Z-Q3FF (last
visited Sept. 20, 2015). Interestingly, Anthony Amsterdam was also on the brief.

The Greenberg brief was careful to remind the Court with whom they were dealing: “Shut-
tlesworth is a Negro and a ‘notorious’ civil rights leader in Birmingham, Alabama. And however
convincing to a state court may be Patrolman Byars’ protestations that he did not recognize Shut-
tlesworth when he . . . arrest[ed] him, any non-racial explanation for the ultimate result in this
prosecution is delusive.” Brief for the Petitioner at 19, Shuttlesworth, 382 U.S. 87 (No. 5).

Shuttlesworth was already well known to the Supreme Court. He had been involved in
quite a number of other cases. See, e.g., Shuttlesworth v. City of Birmingham, 373 U.S. 262
(1963); In re Shuttlesworth, 369 U.S. 35 (1962) (per curiam); Shuttlesworth v. Birmingham
Bd. of Educ., 358 U.S. 101 (1958) (per curiam). And there was at least one more case yet to
come. See Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1969).

For general background on Shuttlesworth’s activities during the 1950s and 1960s, see An-
drew M. Manis, A Fire You Can’t Put Out: The Civil Rights Life of Birmingham’s Reverend
Fred Shuttlesworth (1999). Among other things, Manis credits Shuttlesworth’s central role in
Birmingham demonstrations in 1963 with persuading President Kennedy to introduce the civil
rights legislation that eventually became the Civil Rights Act of 1964. Id. at 5. The Birming-
ham International Airport was renamed the “Birmingham-Shuttlesworth International Airport”
in July of 2008. See History, Birmingham-Shuttlesworth Int’l Airport, http://www.flybirming
ham.com/aboutbhm-history.html, archived at http://perma.cc/H83F-GDG2 (last visited Aug.
18, 2015).

%2 See Shuttlesworth, 382 U.S. at 101 (Fortas, J., concurring) (explaining that on the date
of the arrest, “the Negroes of Birmingham were engaged in a ‘selective buying campaign’—
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on a sidewalk outside a department store with about a dozen others. The
officer ordered the group to leave, and everyone but Shuttlesworth
quickly complied. After three such requests, Shuttlesworth was told he
was under arrest. Shuttlesworth then entered the store, at which point he
was placed in custody. He was convicted of violating a municipal ordi-
nance that made it “unlawful for any person to stand or loiter upon any
street or sidewalk of the city after having been requested by any police
officer to move on.”%

The Alabama intermediate appellate court read this language to re-
quire the blocking of free passage.* The rub came because this con-
struction was adopted two years after Shuttlesworth’s conviction. Alt-
hough the United States Supreme Court was prepared to hold the
ordinance constitutional as construed,” it reviewed Shuttlesworth’s con-
viction on the assumption that the provisions of the ordinance were tak-
en literally by the trial court.®

The ordinance was unambiguously clear—it stated, simply, that it was
“unlawful for any person to stand or loiter upon any street or sidewalk of
the city after having been requested by any police officer to move on.”’
But Shuttlesworth’s attack on the conviction, authored in part by the
person whose name has been synonymous with the vagueness doctrine
since 1960,% followed a classic vagueness analysis. The ordinance was
said to be “[v]ague and [o]verbroad in [v]iolation of the First and Four-
teenth Amendments” because “[t]he circumstances under which an order
to move on may be made by a policeman are in no way defined or re-
stricted. The ordinance simply puts a citizen’s right to be on the side-

an attempted boycott—of Birmingham’s stores for the purpose of protesting discrimination
against them”); Brief for the Petitioner, supra note 91, at 5.

% Shuttlesworth, 382 U.S. at 88. He was sentenced (can you believe it?) to 180 days at
hard labor and an additional 61 days at hard labor should he not pay a $100 fine and costs.
Brief for the Petitioner, supra note 91, at 4. His conviction was affirmed by the intermediate
court of appeals and the state supreme court declined review. Shuttlesworth, 382 U.S. at 88.

% Shuttlesworth, 382 U.S. at 91.

% |d. Interestingly, Justice Brennan, the author of Bouie, added in a separate opinion that
he thought it would be acceptable to apply the narrowing construction to Shuttlesworth on a
retrial “because this construction delimits the statute to ‘the sort of “hard-core” conduct that
would obviously be prohibited under any construction.”” Id. at 99 (Brennan, J., concurring).
The new construction, in other words, would not in Justice Brennan’s opinion have been un-
expected and indefensible based on the law as it existed at the time of Shuttlesworth’s con-
duct.

%d. at 92.

%7 See supra text accompanying note 93.

% See supra notes 2, 91.
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walks of Birmingham in the unfettered discretion of the police.”*

“[T]he effect of the regulation,” the argument continued, “is to make the
citizen guess under threat of criminal penalty the boundaries of his con-
stitutional freedom to use the streets.”*® It “gives no fair notice”'** and
“invit[es] arbitrary, autocratic and harassing uses by the police.”**

The Supreme Court fully bought Shuttlesworth’s argument:

Literally read . . . this ordinance says that a person may stand on a
public sidewalk in Birmingham only at the whim of any police officer
of that city. The constitutional vice of so broad a provision needs no
demonstration.'® It “does not provide for government by clearly de-
fined laws, but rather for government by the moment-to-moment opin-
ions of a policeman on his beat.” Cox v. Louisiana, 379 U.S. 536, 579
(separate opinion of Mr. Justice Black). Instinct with its ever-present
potential for arbitrarily suppressing First Amendment liberties, that
kind of law bears the hallmark of a police state.***

This is classic Amsterdam “buffer zone” reasoning.'® Shuttlesworth was
not speaking on a street corner or actively engaged in picketing. But the

% Brief for the Petitioner, supra note 91, at 14.

10014, at 16.

101 Id.

192 1d. The brief elaborated:

[T]he vice of the ordinance is that it cannot mean what it purportedly says . . . and no
principle to limit what it purportedly says sufficiently intelligible to accord fair notice
and assure non-arbitrary application appears. When this deficiency is coupled with the
vagueness of the ordinance as to the circumstances under which a policeman may
make an order to move on, [the ordinance] becomes little more than a snare.

Id. at 18 (footnote omitted).

103 The Court included a footnote at this point that read: “Thornhill v. Alabama, 310 U.S.
88, 97; N.AA.C.P. v. Button, 371 U.S. 415, 433, 435; Amsterdam, Note, The Void-for-
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67, 75-81, 96-104. Cf. Smith
v. California, 361 U.S. 147, 151; Baggett v. Bullitt, 377 U.S. 360, 371.” Shuttlesworth, 382
U.S. at 90 n.5. Thornhill, Button, and Smith were First Amendment cases. See NAACP v.
Button, 371 U.S. 415, 428 (1963); Smith v. California, 361 U.S. 147, 152 (1959); Thornhill
v. Alabama, 310 U.S. 88, 95 (1940). Baggett was a vagueness decision with First Amend-
ment overtones. Baggett v. Bullitt, 377 U.S. 360, 373-74 (1964).

104 Shuttlesworth, 382 U.S. at 90-91. The Court included a second footnote at this point
that read: “Lovell v. City of Griffin, 303 U.S. 444, 451; Kunz v. New York, 340 U.S. 290, 293;
Schneider v. State, 308 U.S. 147, 163-164.” Shuttlesworth, 382 U.S. at 91 n.6. All three of
these cases involved the First Amendment. See Kunz v. New York, 340 U.S. 290, 293
(1951); Schneider v. State, 308 U.S. 147, 160 (1939); Lovell v. City of Griffin, 303 U.S.
444, 450 (1938).

105 See supra text accompanying note 27. At least one commentator has argued that the
Court’s First Amendment concerns were compounded by concerns for equality. See Daniel
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ordinance was struck down on its face because of its potential applica-
tion in such a context and, reading between the lines, because there was
no law enforcement need to arm police with such open-ended authority
as they performed their legitimate duties on the streets of Birmingham.

Vagueness reasoning was thus used to strike down an ordinance that
was written in crystal clear language.'® The problem was the authority
granted to the police, not the clarity with which the law was expressed.
Standing or loitering on a public street was not the evil at which this law
was aimed. The law was not intended to outlaw all pedestrian traffic, on-
ly some.'® Its flaw was that it failed to say when police should exercise
the authority it granted. The law enabled the police to decide for them-
selves when people could loiter and when they could not. The police
wrote the law on the street, and then enforced it.

We would characterize the Court’s decision denying them that author-
ity as Bouie applied to police behavior. Plainly there are cases where po-
lice should be permitted to require pedestrians to move on.'® But this
law did not identify those situations. It did not limit the police to en-
forcement of a valid prohibition that was predictable and defensible
based on criteria established in previously stated law. The Court’s refer-
ences to the First Amendment, in our view, did no real work here. Or, in
the alternative, they do all of the work all of the time. This law of course

P. Tokaji, First Amendment Equal Protection: On Discretion, Inequality, and Participation,
101 Mich. L. Rev. 2409, 2440-41 (2003) (arguing that Shuttlesworth rests on a “First
Amendment Equal Protection” rationale insofar as the Court closely supervised government
discretion and “demanded the formulation of strict boundaries to ensure that officials’ preju-
dices did not result in expressive inequality”).

108 Although the Court did use the word “broad,” see supra text accompanying note 103, it
did not explicitly call the ordinance “vague” even though the case was argued in vagueness
terms and its reasoning calls to mind the vagueness doctrine. Only one of the cases cited in
its genultimate paragraph, see supra notes 103-04, was decided on vagueness grounds.

W7 This is not a situation, like speeding, where speeding is the evil at which the law is
aimed. In that case the law purports to make an entire class of conduct illegal and, as will be
true of many crimes, in practice entrusts the police with enforcement discretion. A law that
prohibited all loitering on public streets would engender its own set of problems, but would
not offend the Shuttlesworth holding. Unlike the speeding law, the Shuttlesworth ordinance
authorized the police to identify the evil and then make arrests for it. The discretion granted
to the cop with a radar gun is limited to the choice between enforcement and non-
enforcement; the discretion granted to the cop by the Shuttlesworth ordinance extends not
onlal to enforcement and non-enforcement but also to crime definition.

1%8 See City of Chicago v. Morales, 527 U.S. 41, 69-70 (1999) (Kennedy, J., concurring in
part and concurring in the judgment) (“lllustrative examples include when the police tell a
pedestrian not to enter a building and the reason is to avoid impeding a rescue team, or to
protect a crime scene, or to secure an area for the protection of a public official.”).
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could be used to suppress First Amendment activity,’®® but the same is
true of any law that open-endedly authorizes police to make their own
rules on the streets. The whole point of such a law—or at least its ef-
fect—is to allow the police to do what they want when they want. The
heart of the defect is the “law by cop” nature of the ordinance. If it
sounds better to say that “law by cop” in this sense is intolerable because
the authority it grants can be used to limit protected speech or religious
activity, then so be it. But we think the Shuttlesworth ordinance is equal-
ly offensive because of its impact on general rights of liberty and equali-
ty,™° on the rights of ordinary citizens to walk the streets and loiter in
front of store windows in their own good time for their own good rea-
sons.™* Just as courts should not be permitted to make up a criminal law
and apply it retroactively, police on the streets should be denied the
same authority.

1. GOVERNING PRINCIPLES AS ALTERNATIVE EXPLANATIONS

We proceed now to illustrate how our analysis can be applied to cases
that were decided under the traditional rubric. Because vagueness at-
tacks on federal laws involve different considerations, we discuss cases
involving state laws separately from cases involving federal laws.

A. Vagueness Attacks on State Laws

We have chosen two plain vanilla cases to make our point about the
application of the vagueness doctrine to attacks on a state law. The
first—Lanzetta v. New Jersey—involves an unadorned violation of the
Robinson conduct requirement. The second—Papachristou v. City of
Jacksonville—can be explained as an application of both of our organiz-
ing principles.

109 shyttlesworth did not claim in the Supreme Court that he was engaging in specifically
protected First Amendment activity at the time of his arrest, but his brief did argue that “per-
sons exercising their First-Fourteenth Amendment freedoms of expression in many classic
forms: handbill distributors, soapbox speakers, peaceful demonstrators, religious evangelists
requesting audience of passers-by” would “fall[] within its broad and undifferentiated grant
of regulatory power to the police.” Brief for Petitioner, supra note 91, at 15.

110 5ee supra text accompanying note 18.

111 A5 Justice Kennedy stated eloguently in another context, “Liberty comes not from offi-
cials by grace but from the Constitution by right.” Maryland v. Wilson, 519 U.S. 408, 424
(1997) (Kennedy, J., dissenting); see also supra note 18 and accompanying text (discussing
this concept of liberty).
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1. Lanzetta v. New Jersey'*?

Lanzetta illustrates the substantive prong of our theory. The Court re-
lied on a vagueness rationale, but struck down a statute because it failed
to identify punishable conduct. The statute in Lanzetta provided:

Any person not engaged in any lawful occupation, known to be a
member of any gang consisting of two or more persons, who has been
convicted at least three times of being a disorderly person, or who has
been convicted of any crime in this or in any other State, is declared to
be a gangster . . . .***

The Court’s opinion is opaque at best. It includes a nod to traditional
vagueness rhetoric: “No one may be required at peril of life, liberty or
property to speculate as to the meaning of penal statutes. All are entitled
to be informed as to what the State commands or forbids.”*** But the rest
of the opinion meanders around until stumbling upon the essence of the
matter in its concluding paragraph: “The challenged provision condemns
no act or omission; the terms it employs to indicate what it purports to
denounce are so vague, indefinite and uncertain that it must be con-
demned as repugnant to the due process clause of the Fourteenth
Amendment.”'

In the end, the deficiency of the Lanzetta statute is its failure to identi-
fy any conduct in which those who are said to violate it must engage. It
is a quintessential punishment for status, not action—punishment for
who one is, not what one does. Robinson was decided many years later.
But the vice in Lanzetta is exactly the vice in Robinson, and the cure is
the same in both cases—the Constitution requires that criminal prosecu-
tions be based on conduct.'*

12306 U.S. 451 (1939).

11314, at 452. The potential penalty was serious—a fine of up to $10,000 and/or imprison-
ment for up to twenty years. Id. The actual sentences in Lanzetta were serious too. The de-
fendants were sentenced to prison terms at hard labor for not more than ten years and not
less than five. Id.

141, at 453.

1514, at 458 (emphasis added).

116 professor John Decker has also suggested that the Lanzetta Court found the statute void
for vagueness in part because it criminalized status rather than conduct. See Decker, supra
note 2, at 340 (“[T]his measure’s criminalization . . . of a person’s status contributed to the
Court’s finding that the statute was void for vagueness.”). Decker identifies the Robinson
principle as one of many rules of thumb that trigger the vagueness doctrine. See id. at 342
(“[W]here a measure is challenged on vagueness grounds, if it is largely directed at a per-
son’s status rather than the person’s conduct, that may well tilt the balance in favor of a void
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Reconsider the language of the statute. At no point does it identify
any present conduct in which those alleged to violate it must engage. It
applies to “[a]ny person not engaged in any lawful occupation.” No pro-
scribed conduct there.'” And it applies if the person is “known to be a
member of any gang consisting of two or more persons.” Again, no pro-
scribed conduct. And the statute applies to a person “who has been con-
victed at least three times of being a disorderly person, or who has been
convicted of any crime, in this or in any other State.” These phrases in-
corporate past conduct for which the defendant may already have been
punished, but make no reference to proof of present conduct. And that’s
it—such a person is declared to be a “gangster” and subject to severe
punishment.

Both Lanzetta and Robinson protect individual liberty by requiring
that criminal statutes punish identifiable conduct, albeit by different the-
oretical routes. That result can be reached by calling the statute “uncon-
stitutionally vague” or it can be reached by holding that the statute im-
poses “cruel and unusual punishment.” The trigger in either event is the
same: the failure of a statute to focus on punishable conduct. Lanzetta is
a straightforward application of the first of the two limitations that ex-
plain the vagueness doctrine.

2. Papachristou v. City of Jacksonville'*®

Papachristou illustrates both limitations. The case involved multiple
defendants. Some of the convictions were based on status, not conduct.
The rest were based on conduct that was neither mentioned in the gov-
erning law nor derived from a reasonable construction of that law. The
street value of the law was the authority it granted to arrest, prosecute,
and convict for activities inconsistent with the dominant middle-class
norms of the time and place.'*

for vagueness finding.”). We make a stronger claim: Robinson is not merely a factor to be
considered. It is decisive.

117 Nor is there a general—or any relevant specific—legal duty to engage in a lawful occu-
pation.

118 405 U.S. 156 (1972).

1% Much of the Supreme Court’s modern consideration of the vagueness doctrine came in
the context of constitutional challenges to vagrancy and loitering laws. Those challenges,
and the development of vagueness doctrine, accelerated during the 1960s. For a history of
the constitutional transformation of vagrancy laws, see Risa L. Goluboff, Vagrant Nation:
Police Power, Constitutional Change, and the Making of the 1960s (forthcoming 2016) (on
file with authors).
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There were eight defendants before the Supreme Court.*?® All parties
agreed to stipulated facts.’?* Ignoring the traditional language of the
vagueness doctrine for now, we would analyze Papachristou as follows.

Heath was charged with being a common thief, a charge that “was se-
lected . . . because he was reputed to be a thief.”*?*> No basis for this con-
clusion is stated in the stipulated facts. Campbell was arrested as he ap-
proached his home by car early in the morning. He had been speeding,
the officer said, but no speeding charges were filed. The officer admitted
that he had gone to the vicinity because “Campbell lived there.”*** No
explanation was given for why Campbell was charged with “vagrancy—
common thief.”*** Henry and Smith were charged with “vagrancy—
vagabonds.” Henry was acquitted because he “had no previous arrest

120 A ninth (Henry) was charged but not convicted. See infra text accompanying note 125.
The city ordinance under which the eight were convicted read:

Rogues and vagabonds, or dissolute persons who go about begging, common gam-
blers, persons who use juggling or unlawful games or plays, common drunkards,
common night walkers, thieves, pilferers or pickpockets, traders in stolen property,
lewd, wanton and lascivious persons, keepers of gambling places, common railers and
brawlers, persons wandering or strolling around from place to place without any law-
ful purpose or object, habitual loafers, disorderly persons, persons neglecting all law-
ful business and habitually spending their time by frequenting houses of ill fame,
gaming houses, or places where alcoholic beverages are sold or served, persons able
to work but habitually living upon the earnings of their wives or minor children shall
be deemed vagrants and, upon conviction in the Municipal Court shall be punished as
provided for Class D offenses.

Papachristou, 405 U.S. at 156 n.1.

The ordinance was based on a Florida statute in identical language, Fla. Stat. § 856.02
(since repealed), that carried the title “Vagrants.” See 1972 Fla. Laws 113, 414-16; Johnson
v. State, 202 So. 2d 852, 853-54 (Fla. 1967) (Ervin, J., concurring in part and dissenting in
part). Technically, the Jacksonville law on which the conviction was based was an assimila-
tive crimes ordinance making the commission of any Florida misdemeanor a crime against
the City. See Brief for Petitioner at 3, Papachristou, 405 U.S. 156 (No. 70-5030). The John-
son case was appealed to the United States Supreme Court on vagueness grounds, but over-
turned based on the “no evidence” rationale of Thompson v. Louisville. Johnson v. Florida,
391 U.S. 596, 596-98 (1968) (per curiam).

The Supreme Court remanded a companion case involving a conviction under § 856.02 for
reconsideration in light of Papachristou. Smith v. Florida, 405 U.S. 172, 172 n.1, 173
(1972). The Florida Supreme Court then reversed the conviction. Smith v. State, 261 So. 2d
150, 151 (Fla. 1972) (per curiam).

121 The recitations below of the factual basis for the charges are taken from the petitioner’s
brief. The City’s brief explicitly accepted these statements as accurate. See Brief for Re-
spondent at 8, Papachristou, 405 U.S. 156 (No. 70-5030).

ﬁi Brief for Petitioner, supra note 120, at 9.

124 See id.
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record.”*?® Smith was convicted after being “administered a tongue lash-
ing about his character, his ‘open adultery,” his *bastard children,” his
[prior] arrests, and his general demeanor.”*?

The problem with the convictions of Heath, Campbell, and Smith is
straightforward. They are clear violations of the principles underlying
Robinson and Lanzetta. There was no identifiable contemporaneous
conduct on which any of their convictions was based.*?’

Papachristou, Calloway, Melton, and Johnson were convicted for
“vagrancy—prowling by auto.”*”® They were two black males and two
white females who had been driving together on a main thoroughfare.
The foursome had eaten at a restaurant and was en route to a nightclub.
All four were arrested because they had stopped near a used car lot that
had been broken into several times. There was no evidence of a break-in
or any other illegal activity on the night in question.®

These convictions were based on conduct, to be sure, but they are
classic violations of the correlation requirement. The problem is that
“prowling by auto” is nowhere mentioned in the ordinance™ and “va-
grancy” is not a self-executing term. It is hardly consonant with the
Bouie rule-of-law correlation principle to convict people for crimes
based on conduct that is not even mentioned in the governing law. There
was no effort to demonstrate, moreover, that any of the words of the
Jacksonville ordinance could reasonably and predictably have been con-
strued based on prior law to criminalize any conduct in which these four
defendants were proved to have engaged. The convictions, to borrow a

%1d. at 8.

126 Id.

127 Decker makes a similar point. See Decker, supra note 2, at 341 (suggesting that the Pa-
pachristou Court’s vagueness ruling “reflected status criminality overtones™). Others have
noted the absence of conduct. See Alfred Hill, VVagueness and Police Discretion: The Su-
preme Court in a Bog, 51 Rutgers L. Rev. 1289, 1308 (1999) (recognizing that the statute in
Papachristou was problematic because it “criminalized status as such”); Livingston, supra
note 8, at 601 (noting that Papachristou could have been decided on the basis of Robinson
rather than the vagueness doctrine).

We suppose one could read the “common thief” provision as a proxy for multiple acts of
theft, but there was no pretense in Papachristou that any of the defendants were caught in
the act of stealing or that any of them had ever been arrested, prosecuted, or convicted for
theft. There was, in Thompson v. Louisville terms, “no evidence” in the record to prove these
allegations, even assuming that they were fact-based requirements that were subject to proof.

128 Brief for Petitioner, supra note 120, at 5.

2919, at 6-7.

1% The Court noticed this. See Papachristou, 405 U.S. at 168 n.11 (“*[P]rowling by au-
to’ ... is not even listed in the ordinance as a crime.”).
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phrase from Shuttlesworth, were not based on “government by clearly
defined laws, but rather [on] government by the moment-to-moment
opinions of a policeman on his beat.”***

At the end of the day, indeed, the conviction of these four defendants
can be regarded as involving exactly the same problem as Shuttlesworth.
Justice Douglas said as much when he quoted from Shuttleworth near
the end of his Papachristou opinion.** The police in Jacksonville were
given unbridled authority to make up a crime on the streets and then ar-
rest people for committing it. “Prowling by auto” was not prohibited by
the law they invoked. But, most likely motivated by the mixed-race
composition of the car’s occupants, the police saw it happen, did not like
it, made arrests, and secured convictions.®

Papachristou is entirely consistent with our thesis that vagueness de-
cisions of the type we mean to address can be explained as applications
of the two principles we have identified. The case could easily have
been decided based on Robinson, Bouie, and Shuttlesworth without ever
mentioning the vagueness doctrine.

The Court’s unanimous™* opinion, of course, did not proceed in this
fashion, relying instead on a typical vagueness approach. But both the
conduct and the correlation principles lay just below the surface of the

181382 U.S. 87, 90 (1965) (quoting Cox v. Louisiana, 379 U.S. 536, 579 (1965) (separate
opinion of Justice Black)); see also supra text accompanying note 104.
132 justice Douglas wrote:
Where, as here, there are no standards governing the exercise of the discretion granted
by the ordinance, the scheme permits and encourages an arbitrary and discriminatory

enforcement of the law. . . . It results in a regime in which the poor and the unpopular
are permitted to “stand on a public sidewalk . . . only at the whim of any police of-
ficer.”

Papachristou, 405 U.S. at 170 (quoting Shuttlesworth. 382 U.S. at 90).

138 Heath was also convicted of “vagrancy—loitering.” Brief for Petitioner, supra note 120,
at 9. The eighth defendant, Brown, was convicted of “vagrancy—disorderly loitering on
street” and “disorderly conduct—resisting arrest with violence.” Id. at 10. These convictions
are subject to the same analysis. None of these offenses were mentioned in the ordinance,
nor was there any effort to construe any term of the ordinance to include Heath’s or Brown’s
behavior. See Brief for Respondent, supra note 121, at 15-16.

134 Justice Douglas wrote the Court’s opinion. Justices Powell and Rehnquist did not par-
ticipate. Papachristou, 405 U.S. at 156. They had joined the Court after the argument and, as
is the normal practice, did not participate in the decision.

There has been at least some dissent from the Papachristou result. Joined by Chief Justice
Rehnquist and Justice Scalia, Justice Thomas has said, without elaboration, that it is a
“doubtful proposition” that Papachristou was correctly decided. City of Chicago v. Morales,
527 U.S. 41, 105-06 (1999) (Thomas, J., dissenting).
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Court’s opinion. Douglas used the phrase “rule of law” four times.™* He
quoted from a Frankfurter opinion that criticized another statute in
which “[d]efiniteness is designedly avoided so as ... to enable men to
be caught who are vaguely undesirable in the eyes of police and prose-
cution”**® and added that the law was “not fenced in by the text of the
statute or by the subject matter.”**” Douglas also analogized the ordi-
nance to a “direction by a legislature to the police to arrest all “suspi-
cious’ persons”**® and said that it placed “unfettered discretion . . . in the
hands of the Jacksonville police.”**

The Court began its “fair notice” discussion with the traditional bow
to the proposition that people “are entitled to be informed as to what the
State commands or forbids.”** It soon transitioned to the Lambert so-
cialization principle,'**! saying at one point that “[t]he Jacksonville ordi-
nance makes criminal activities which by modern standards are normally
innocent”'* and at another that the language of the ordinance “may be a
trap for innocent acts.”** Several pages were devoted to ways in which
the ordinance could be applied to restrict “activities [that] are historical-
ly part of the amenities of life as we have known them.”** Typically, the
Court added to its fair notice discussion the rule of law or antidelegation
principle underlying Bouie: “It would certainly be dangerous if the legis-
lature could set a net large enough to catch all possible offenders, and
leave it to the courts to step inside and say who could be rightfully de-
tained, and who should be set at large.”'* “Here the net cast is large,”

1% papachristou, 405 U.S. at 162, 171.

1% 1d. at 166 (quoting Winters v. New York, 333 U.S. 507, 540 (1948) (Frankfurter, J.,
dissenting)).

137 Id.

138 |d. at 169.

1391d. at 168.

14014, at 162 (quoting Lanzetta, 306 U.S. at 453).

141 gee supra text following note 11. The Court did not mention Lambert, to be sure, but
the Court plainly had its underlying socialization principle in mind.

142 papachristou, 405 U.S. at 163.

13 1d. at 164.

14 1d. This almost sounds in substantive due process. On the basis of archival research,
Risa Goluboff points out that the Court in Papachristou “came closer to the brink of substan-
tive due process than [many] have realized.” Goluboff, supra note 21, at 1365. In the end,
Douglas seems to have been persuaded to think in general liberty terms instead. See supra
text accompanying note 19.

145 papachristou, 405 U.S. at 165 (quoting United States v. Reese, 92 U.S. 214, 221
(1875)).
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Douglas continued, “not to give the courts the power to pick and choose
but to increase the arsenal of the police.”**

One could read Papachristou as a “buffer zone” decision**” concerned
with protection of the values underlying the Fourth Amendment. Doug-
las referred to the probable cause requirement before an arrest can be
made,**® added that arrests are not permissible based on suspicion of
past criminality or the possibility of future criminality,** and concluded
that a “vagrancy prosecution may be merely the cloak for a conviction
which could not be obtained on the real but undisclosed grounds for the
arrest.”*° Be this as it may, the case came down to a balance of law en-
forcement necessity against the need for limitations on police discre-
tion.™" The Court said:

The implicit presumption in these generalized vagrancy standards—
that crime is being nipped in the bud—is too extravagant to deserve
extended treatment. Of course, vagrancy statutes are useful to the po-
lice. Of course, they are nets making easy the roundup of so-called
undesirables. But . .. [v]agrancy laws of the Jacksonville type teach
that the scales of justice are so tipped that even-handed administration
of the law is not possible. ™

There was no serious law enforcement need underlying Jacksonville’s
ordinance, in other words, that could not have been served by more nar-
rowly drawn legislation that was more fair, less arbitrary, and less inva-
sive of the general liberties all citizens should enjoy.

146 1d. The Court returned to this theme later in its opinion, in what could be called the “ar-

bitrary enforcement” part of its analysis:
Where, as here, there are no standards governing the exercise of the discretion granted
by the ordinance, the scheme permits and encourages an arbitrary and discriminatory

enforcement of the law. . . . It results in a regime in which the poor and the unpopular
are permitted to “stand on a public sidewalk . .. only at the whim of any police of-
ficer.”

Id. at 170 (quoting Shuttlesworth v. City of Birmingham, 382 U.S. 87, 90 (1965)); see supra
text accompanying note 104.
147 See supra text accompanying note 27.

148 papachristou, 405 U.S. at 169.
149 Id

150 1d. He added that vagrancy statutes should not be available as a fallback in cases where

“there is not enough evidence to charge the prisoner with an attempt to commit a crime.” Id.
at 170 (quoting Frederick Dean, (1925) 18 Crim. App. 133 at 134 (Eng.)).

151 See supra text accompanying note 22.

152 papachristou, 405 U.S. at 171.
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B. Vagueness Attacks on Federal Laws

Our approach to vagueness applies to attacks on federal laws as well,
although there is an added dimension when an act of Congress is in-
volved. There is always the option in such a case of avoiding the prob-
lem by a narrowing interpretation if a federal law is attacked on vague-
ness grounds in a federal court.*® Indeed, this is the usual result. We
consider two illustrative cases below.

1. Skilling v. United States™*

There is one sentence in McNally v. United States that captures the ul-
timate rationale for that decision and provides the underlying basis for
the views of all of the Justices in Skilling: “Rather than construe the
statute in a manner that leaves its outer boundaries ambiguous and in-
volves the Federal Government in setting standards of disclosure and
good government for local and state officials, we read [the federal mail
fraud statute] as limited in scope to the protection of property rights.”*>
At issue in McNally was the so-called “intangible rights” or “honest ser-
vices” theory of federal mail fraud prosecutions under which, in essence,
state and local government officials—as well as private employees and
corporate officers—could be convicted of mail (or wire) fraud for failure
to adhere to fiduciary obligations to the public, to stockholders, to em-
ployers, and the like.™™® McNally itself concerned a self-dealing scheme
under which public officials in Kentucky funneled to themselves a large
portion of the premiums paid by the state for workman’s compensation
insurance.”’ Skilling involved a self-enrichment scheme based on mis-
representation of a corporation’s financial performance.®

158 5ee Amsterdam, supra note 2, at 86.

134561 U.S. 358 (2010).

155 483 U.S. 350, 360 (1987). The Court has, however, been generous in its interpretation
of “Eroperty" in this context. See Carpenter v. United States, 484 U.S. 19, 25 (1987).

156 5ee McNally, 483 U.S. at 355 (noting that McNally’s conviction was based “on a line
of decisions from the Courts of Appeals holding that the mail fraud statute proscribes
schemes to defraud citizens of their intangible rights to honest and impartial government”).
The theory was developed entirely by the lower federal courts, and had never been endorsed
by the Supreme Court. It was well-entrenched and had a long pedigree. For a survey of the
kinds of cases beginning in the early 1940s and burgeoning in the 1970s and 1980s in which
the theory was applied, see id. at 362-64 & nn.1-4 (Stevens, J., dissenting).

571d. at 352-53.

158 Skilling, 561 U.S. at 368-69.
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The mail fraud statute, enacted in 1872, was originally designed to
combat “large-scale swindles, get-rich-quick schemes, and financial
frauds” in a growing national economy™® by prohibiting the use of the
mails to execute any “scheme or artifice to defraud,”*® language that
persists to this day. The relevant portion of the current statute applies to
“Iw]hoever, having devised or intending to devise any scheme or artifice
to defraud . . . for the purpose of executing such scheme or artifice or at-
tempting so to do” engages in various acts involving use of the mails or
private interstate carriers.’®™ After McNally limited the phrase “scheme
or artifice to defraud” to the protection of property rights, Congress
broadened the meaning of the term by enacting a one-sentence statute
that essentially reestablished pre-McNally law. The phrase “scheme or
artifice to defraud,” Congress said, should henceforth be taken to “in-
clude[] a scheme or artifice to deprive another of the intangible right of
honest services.”*® The issue in Skilling was how the Court should react
to congressional rejection of the McNally interpretation, and more spe-
cifically, whether the language Congress had forced upon it was uncon-
stitutionally vague.*®®

On one view of the matter, the statute is clearly not vague. The “hon-
est services” doctrine could still be applied as Section 1346 directs. By
the time of Skilling, there was a substantial body of case law in the lower
federal courts that could have been fairly applied consistently with the
Bouie principle.’® Yet there were plenty of rough edges and substantial
grounds for debating whether this or that application of the statute could
survive a Bouie challenge.’® Given the history of the honest services

159 Jed S. Rakoff, The Federal Mail Fraud Statute (Part 1), 18 Dug. L. Rev. 771, 772, 780
(1980).

190d. at 783.

16118 U.S.C. § 1341 (2012).

19219, §1346.

183 Skilling, 561 U.S. at 402-03. Skilling was convicted of conspiracy to commit wire
fraud. 1d. at 359. The wire fraud statute, 18 U.S.C. § 1343, contains the same “scheme or ar-
tifice to defraud” language as the mail fraud statute, 18 U.S.C. § 1341. Section 1346 is appli-
cable to both. See 18 U.S.C. § 1346 (“for the purposes of this chapter”).

164 The statute will be applied to conduct, so there is not likely to be a Robinson problem.
The question in each application of the doctrine would be whether the law had sufficiently
crystallized with respect to the particular conduct proved to have occurred such that its pros-
ecution was defensible and predictable based on the prior law. Surely in many cases, the an-
swer to this question would be “yes.”

185 For examples of the rough edges, see the debate between the majority and the dissent in
United States v. Rybicki, 354 F.3d 124 (2d Cir. 2003) (en banc).
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doctrine and the volume of prior cases giving it effect, the task of apply-
ing the doctrine in a fair and acceptable manner would have been time-
consuming and difficult, but doable.

The Supreme Court (rightly in our view) had no stomach for this task
and, for the reason it had previously stated in McNally, unanimously
thought it was an inappropriate burden for the federal courts to as-
sume.*® The Court was not convinced that “setting standards of disclo-
sure and good government for local and state officials”*®" (or the coun-
terpart job for corporate executives and private employees) was an
appropriate role for cooperative behavior between the Justice Depart-
ment and the federal courts—especially, one could add, when the appli-
cable statute carries a twenty-year maximum sentence and serves as a
predicate for the application of RICO.'®® At the very least, there were
enough open questions around the edges of the honest services theory to
require significant sharpening that would entail an overview of the ap-
propriate purposes of federal law enforcement in this arena and the reso-
lution of numerous thorny questions of policy.*® Congress itself, of
course, could undertake the task of resolving these questions to the ex-
tent warranted by its constitutional authority. But it was inappropriate,
the Court clearly thought, for Congress to delegate the job to the execu-
tive or the courts without clearly identifying the nature of the federal in-
terest and at least some detail about the policies to be implemented. It
was inappropriate both as a matter of separation of powers—Congress
should do the job if it is to be done—and as a matter of federalism—
regulation of both state and local government officials and private em-
ployees in this arena falls on the state side of the federal-state balance in
the absence of clear direction from Congress.'™

188 Compare the conclusion following discussion of an especially far-reaching intangible
rights case in Jeffries, supra note 2, at 242: “The crucial error, as | see it, was . . . the failure
to appreciate the dangers in this context of judicial reversion to the methodology of the
common law. The essential problem is the significant and largely unnecessary insult to the
values of the rule of law.”

187 McNally, 483 U.S. at 360. The opinion is quoted more fully above. See supra text ac-
companying note 155.

168 See 18 U.S.C. §§ 1341, 1961(1)(B) (2012).

18% To take just one example, is it appropriate for the federal mail fraud statute to criminal-
ize unsavory behavior by state officials that does not violate state criminal law or is not oth-
erwise illegal under state law? See McNally, 483 U.S. at 361 n.9.

170 5ee George D. Brown, Should Federalism Shield Corruption?—Mail Fraud, State Law
and Post-Lopez Analysis, 82 Cornell L. Rev. 225, 227-29 (1997) (describing the federalism
concern underlying the judicial curtailment of the mail fraud statute in McNally).
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It would make sense given these concerns to raise the vagueness flag
and then construe the statute in a sufficiently narrow manner to avoid the
problem. This is exactly what Justice Ginsburg’s opinion for the Court
did by limiting the coverage of the statute to bribes and kickbacks, are-
nas in which there was a clear consensus that the “honest services” doc-
trine should apply.*™

Joined by Justices Thomas and Kennedy, Justice Scalia wrote sepa-
rately to express his conclusion that the statute was unconstitutionally
vague.'™ We attribute his position to two concerns. The first was the
text of the statute.'” While there are clear situations to which the honest
services doctrine can be applied, none of them can be defended as an in-
terpretation of the statutory language. The entire doctrine is a product of
lower court imagination. It is one thing for “scheme or artifice to de-
fraud” to be used in the context of theft of property. There, at least, the
objective is to use deception to deprive another of property interests. The
fact that all the deceptive means sufficient for fraud are not set out clear-
ly in advance—and that they cannot be derived simply from “interpreta-
tion” of the words of the statute—seems less critical because of the
clearly illegal overall objective of obtaining property to which one is not
entitled. There is, moreover, a substantial body of common law dealing
with the fraudulent appropriation of another’s property. Where the ob-
jective of the fraud is defined as depriving citizens or voters or stock-
holders of “the intangible right of honest services,” on the other hand,
both the means and the objective are left to judicial imagination. No as-
pect of the offense is clearly rooted in the text of the statute or the tradi-
tions of the common law.'™

171 Skilling, 561 U.S. at 404 (“Confined to these paramount applications, § 1346 presents
no vagueness problem.”).

The Court reversed Skilling’s conviction for conspiracy to commit wire fraud but remand-
ed for resolution of the Government’s argument that the error was harmless because the
same evidence supported a valid conviction for securities fraud. See id. at 414-15; Brief for
the United States at 52-53, Skilling, 561 U.S. 358 (No. 08-1394). On remand, the U.S. Court
of Appeals for the Fifth Circuit held that the error was harmless. See United States v. Skil-
ling, 638 F.3d 480, 481 (5th Cir. 2011). The Supreme Court then denied certiorari. Skilling
v. United States, 132 S. Ct. 1905 (2012) (mem.).

172 5killing, 561 U.S. at 415 (Scalia, J., concurring in part and concurring in the judgment).

173 See id. at 415-16.

174 See Justice Scalia’s comments in the oral argument of a companion case to Skilling:
“The problem with the bribe or kickback explanation . . . is that there’s no basis in the statute
for limiting it to that. . . . [T]here is nothing in the text of the statute that would enable you to
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The closely related second ground for Justice Scalia’s position is the
same separation-of-powers and federalism theme that we have attributed
to the Skilling majority.'” Scalia revealed his position in this respect in a
dissent from the denial of certiorari in Sorich v. United States.'”® He
spoke there of “two concerns voiced by this Court in McNally.”*"” The
first was “the prospect of federal prosecutors’ (or federal courts’) creat-
ing ethics codes and setting disclosure requirements for local and state
officials.”*® The second, citing Bouie, was the Court’s long recognition
of “the ‘basic principle that a criminal statute must give fair warning of
the conduct that it makes a crime.””*® “It is simply not fair,” he added,
“to prosecute someone for a crime that has not been defined until the ju-
dicial decision that sends him to jail.”**° He repeated these themes in his
Skilling concurrence, concluding that Skilling’s conviction should be re-
versed because “8 1346 provides no ‘ascertainable standard’ for the
conduct it condemns.”*®*

At bottom, the Skilling situation is analytically straightforward. The
majority saw a Bouie problem if the statute was left unconstrued and
gave it a narrow construction that made it consistent with a long line of
cases punishing bribery and kickbacks. The dissent rejected this con-
struction on separation-of-powers and federalism grounds. Having done
so, the dissent was left with a completely open-ended statute—in effect
saying that public officials and private employees should not do “dis-
honest” things—that plainly would violate the Bouie rule-of-law princi-
ple if implemented. It was wrong, Justice Scalia concluded, for the fed-
eral courts to invent content for the completely indeterminate text, and
without invented content there could be no predictable and defensible

limit it to Kickbacks and . . . bribes.” Transcript of Oral Argument at 9, 13, Black v. United
States, 561 U.S. 465 (2010) (No. 08-876).
175 gee Skilling, 561 U.S. at 422-23.
176 555 U.S. 1204, 1204 (2009) (Scalia, J., dissenting). And he tipped his hand in a com-
ment he made in the oral argument in a companion case to Skilling:
['Y]ou speak as though it is up to us to write the statute. We can make it mean whatev-
er ... would save it or whatever we think is a good idea, but that’s not our job.
... [1]f all [the statute] does is refer us to the pre-McNally cases, . . . I’m at sea.
Transcript of Oral Argument, supra note 174, at 45-46.
i;; Sorich, 555 U.S. at 1207 (Scalia. J., dissenting).

gz Id. (citing Bouie v. City of Columbia, 378 U.S. 347, 350 (1964)).
Id

181 Sk-illing, 561 U.S. at 424 (Scalia, J., concurring in part and concurring in the judgment)
(quoting United States v. L. Cohen Grocery Co., 225 U.S. 81, 89 (1921)).
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application of the text to individual convictions. In a sentence, the ma-
jority saved the statute by making it satisfy the Bouie principle and Jus-
tice Scalia would have invalidated the statute because it violated that
principle.

2. Screws V. United States*®

The statute under which three police officers were prosecuted in
Screws, now Title 18, Section 242 of the United States Code, punished
any person who “under color of any law ... willfully subjects. . .any
inhabitant of any State . . . to the deprivation of any rights . . . secured or
protected by the Constitution . . . of the United States . . . .”*** The prob-
lem was that “rights . .. secured or protected by the Constitution” will
often become clear only after protracted litigation and sometimes then
only after a five-to-four vote by the Supreme Court. A literal application
of the statute would put public officials in an awkward situation. It is
clear in many contexts that constitutional rights may be implicated but
far from clear whether they actually are. Such situations could invite
risk-averse behavior that undermines the public good. And it rightly
seems unfair to prosecute a public official for the crime of failing to an-
ticipate Supreme Court opinions that break new ground.

There was, of course, an easy fix. The statute could be construed to
apply only to constitutional rights that had been clearly established prior
to the defendant’s behavior. Such a prosecution, in today’s terms, would
satisfy the conduct requirement of Robinson and the rule-of-law re-
quirement of Bouie. This was surely the case on the facts of Screws it-
self. The police conduct there clearly and unmistakably denied due pro-
cess of law.'® This is likely to be the case, moreover, in situations where
the Justice Department can be persuaded to prosecute state actors.

182 325 U.S. 91 (1945).

183 1d. at 92, 93 (plurality opinion) (quoting 18 U.S.C. § 242 (2012) (formerly 18 U.S.C.
§ 52 (1946))). There was a vigorous side debate, important for its day but not relevant here
and now settled, about whether “under color of law” included only conduct that was com-
manded or authorized by state law or whether it also included conduct in violation of state
law. Id. at 107-13, 138-48. The Court split six-to-three on this point, holding that conduct in
violation of state law was included within the statute. Id. at 112-13. Justices Roberts, Frank-
furter, and Jackson dissented on this question. Id. at 138 (Roberts, Frankfurter & Jackson,
JJ., dissenting). Screws settled the issue for criminal cases and Monroe v. Pape, 365 U.S. 167
(1961), resolved it later for civil cases brought under 42 U.S.C. § 1983.

18 The case involved a sheriff, a policeman, and a special deputy who arrested a young
black man and beat him for 15 to 30 minutes with a solid-bar blackjack weighing about two
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The Court took exactly this approach, although the Douglas opinion
for the Court got there in a roundabout manner. The key, Douglas ap-
peared to say, lay in interpretation of the word “willfully.” “The re-
quirement that the act must be willful or purposeful,” Douglas said, “re-
lieve[s] the statute of the objection that it punishes without warning an
offense of which the accused was unaware.”*® He called this “a specific
intent to deprive a person of a federal right,”**® and a casual reader may
be led to assume that this is what saved the statute from unconstitutional
vagueness.

But this is quite wrong, as Douglas himself recognized.™®” What saved
the statute was not its mens rea but the clarification of its actus reus.
“[TThe presence of a bad purpose or evil intent alone may not be suffi-
cient,” Douglas added, but it is “a requirement of a specific intent to de-
prive a person of a federal right made definite by decision or other rule
of law [that] saves the Act from any charge of unconstitutionality on the
grounds of vagueness.”*® Once a decision establishes that specified be-

pounds. They threw him in jail and called an ambulance, but their victim died within the
hour. Screws, 325 U.S. at 92-93 (plurality opinion). “Previously they had threatened to kill
him, fortified themselves at a near-by bar, and resisted the bartender’s importunities not to
carry out the arrest.” Id. at 113 (Rutledge, J., concurring in the result). There was conflicting
evidence about whether a warrant for the arrest was obtained prior to the arrest or after it oc-
curred. Id. at 113 n.1.

18514, at 102.

185 1d. at 103.

187 As did the dissenters when they said that “the definition of the outlawed act is not de-
rived from the state of mind with which it must be committed.” Id. at 156 (Roberts, Frank-
furter & Jackson, JJ., dissenting). They added: “‘[W]illfully’ never defines the physical con-
duct or the result the bringing of which to pass is proscribed. ‘Willfully’ merely adds a
certain state of mind as a prerequisite to criminal responsibility for the otherwise proscribed
act.” Id. at 154.

188 1d. at 103 (plurality opinion) (emphasis added). Justice Douglas repeated the substance
of the italicized phrase numerous times during the course of his vagueness discussion. See
id. at 104-05.

Justice Douglas was writing for four Justices. Id. at 92. His disposition was to remand for
a new trial under proper jury instructions. Id. at 113. Two other Justices would have affirmed
the convictions under essentially a “no harm-no foul” rationale. For Justice Murphy, applica-
tion of the statute to the defendants was not problematic because their behavior was such a
clear violation of the Constitution. Id. at 134-38 (Murphy, J., dissenting). Justice Rutledge
read the statute to apply only to officials whose “action exceeds honest error of judgment
and amounts to abuse of their office and its function.” Id. at 129 (Rutledge, J., concurring in
the result). He would have affirmed the convictions because that standard was so clearly sat-
isfied, but voted with the Douglas plurality in order to form a Court. See id. at 134. The re-
sult, in the end, is that a six-to-three majority held that the statute covered violations of the
Constitution that were well-established at the time the state officials acted.
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havior is a violation of the Constitution, in other words, it then becomes
predictable and defensible, in Bouie terms, that it would fit the language
of the civil rights statute at issue in Screws.'*®

That the Supreme Court now understands Screws in this manner is
confirmed by its unanimous decision in United States v. Lanier.'*® La-
nier was a state trial judge who was prosecuted for various sexual as-
saults committed “under color” of his office. The issue before the Su-
preme Court was the standard for determining whether the acts for
which Lanier was convicted had been prohibited by prior constitutional
decisions. The Court said that “the touchstone is whether the statute, ei-
ther standing alone or as construed, made it reasonably clear at the rele-
vant time that the defendant’s conduct was criminal,” adding that
“Screws limited the statute’s coverage to rights fairly warned of, having
been ‘made specific’ by the time of the charged conduct.”*** The stand-
ard for definiteness required to provide fair notice in criminal prosecu-
tions brought under Title 18, Section 242 of the United States Code, the
Court concluded, is the same as the standard required for qualified im-
munity in civil cases brought under Title 42, Section 1983.%

18 One early commentator saw this point. See Robert L. Hale, Unconstitutional Acts as
Federal Crimes, 60 Harv. L. Rev. 65, 106 (1946) (arguing that Justice Douglas’s construc-
tion of “willfully” was not “required . . . to save the statute from vagueness”). “If construed
as requiring an intention to do an act, which act deprives a person of a constitutional right
already made definite,” he continued, “the statute would not punish unascertainable crimes,
even though the unconstitutional effect of the act was no part of the defendant’s purpose.”
Id.

This is not to say that the mens rea required for a crime is never relevant to the vagueness
inquiry. See, e.g., Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,
502 (1982) (holding that deliberate display of drug paraphernalia in a manner that encour-
ages illegal drug use saved statute from vagueness).

As Flipside illustrates, confirmatory conduct accompanied by a purpose to engage in a
clearly identified criminal objective can defeat a vagueness argument. Indeed, this combina-
tion is what saves the crime of attempt from a vagueness attack. The “conduct” component
of the crime of attempt is not specified in advance. Viewed on its own terms in the absence
of the required intent to commit an object offense, the open-ended nature of the conduct
component of an attempt could easily subject the offense to a vagueness attack. A jury de-
termination of “how much conduct was enough” unavoidably identifies the actus reus of the
offense after the fact and, absent the specific intent to complete the course of action by en-
gaging in behavior clearly proscribed by the criminal law, could readily be seen as the kind
of retroactive lawmaking forbidden by the vagueness doctrine.

190520 U.S. 259 (1997).

19114, at 267 (emphasis added) (quoting Screws, 325 U.S. at 104).

1921d, at 270-72. The limitation of criminal prosecutions for violations of § 242 to previ-
ously established rights and the provision of qualified immunity for § 1983 civil suits per-
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The dissenters in Screws treated the case just as Justice Scalia treated
Skilling. For them, it was not appropriate to construe the statute any nar-
rower than its literal text. The motivation of the dissenters is clear from
the face of their opinion. Their interpretation of the “color of law” por-
tion of the statute™® was informed by their view that the federal charge
was based on a “patently local crime” for which state responsibility to
prosecute was not only primary but should have been exclusive.** In
light of constitutionally required principles of federalism, it was at least
unclear to the dissenters that Congress had the power under its authority
to enforce the Fourteenth Amendment to criminalize the behavior at is-
sue in Screws. And it was completely clear, they continued, that even if
such power existed, Congress did not mean to exercise it in this stat-
ute.*® From this perspective, it was not acceptable for the Court to af-
firm the conviction or, worse yet, to decide the case in a manner that
strengthened applications of the statute in future prosecutions.

A natural corollary of this line of reasoning was a text-based separa-
tion-of-powers argument. The Court’s role was to take the statute as
written, not to write a new one. As written, the statute was vague on its
face in the view of the dissenters because, taken literally, it punished a
range of conduct that could not possibly be identified in advance. For
the dissenters, the Court was presented with a bipolar choice: either tol-
erate a statute of completely open-ended and uncertain application, or
strike it down for vagueness.

In the end, therefore, Screws is a direct parallel to Skilling, with one
major difference. The parallel is that application of the literal text to
specific situations would violate the Bouie principle, and that the statute
could be fixed by narrowing the range of conduct to which it applied.
The dissenters in both cases rejected the fix, essentially on federalism
and separation-of-powers grounds.

The difference is that the federalism and separation-of-powers argu-
ment was strong in Skilling and weak in Screws. There is a definite role
for the federal government in the enforcement of federal constitutional
rights, and for the Supreme Court in identifying the content of those
rights. All the fix required was for the Court to say that state officials

form the same function. Both preclude liability for official acts not previously held unconsti-
tutional.

198 See supra note 183.

194 5ee Screws, 325 U.S. at 139-49 (Roberts, Frankfurter & Jackson, JJ., dissenting).

1% See id. at 148-49.
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could be prosecuted only for violating constitutional rights that had al-
ready been clearly established. The text of the law plainly covered at
least that behavior, and there were good Bouie-type reasons for so con-
fining it. Skilling, in contrast, involved highly debatable federal prosecu-
tions in arenas normally left to state law based on federal policies that
were nowhere stated by Congress, that had nothing to do with constitu-
tional concerns, and that were entirely left to invention by the federal
courts. There is no reason the Supreme Court would want to engage in
such policymaking, and there are all kinds of reasons why it should not
do so. Analytically the two situations are close. In federalism and sepa-
ration-of-powers terms, they are worlds apart.

I11l. ADDITIONAL CONTROLLING FACTORS

We have described the analytical origins of our theory in Part | based
on the decisions in Robinson, Bouie, Rogers, and Shuttlesworth. And we
have illustrated its application in Part 1l by examining two cases present-
ing vagueness challenges to a state law and two to a federal law.

We turn now to another central aspect of our claim. Often, vagueness
decisions, no matter what the theory, are not only about vagueness. Fre-
quently, other controlling factors enter the mix. To a large extent this
was true in our two federal examples in Part Il. Both involved Supreme
Court adoption of a narrowing construction that made the vagueness
problem go away. We included them in Part Il, however, because
vagueness challenges to a federal law in a federal court always involve
this preliminary inquiry and normally result in a narrowing interpreta-
tion.

We proceed in this Part to illustrate how controlling factors collateral
to the vagueness doctrine can affect the outcome by considering two
cases involving challenges to state law. We conclude with a federal ex-
ample that presents some additional twists to the application of vague-
ness doctrine to a federal law.

A. City of Chicago v. Morales'*

Morales involved a Chicago ordinance designed to regulate public
loitering by street gangs:

196 527 U.S. 41 (1999).
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Whenever a police officer observes a person whom he reasonably
believes to be a criminal street gang member loitering in any public
place with one or more other persons, he shall order all such persons
to disperse and remove themselves from the area. Any person who
does not promptly obey such an order is in violation of this section.®’

The ordinance was motivated by serious and legitimate concerns about
increases in violent and drug-related crimes, as well as intimidation of
people seeking to go about everyday life.'®

The Illinois Supreme Court held the ordinance unconstitutionally
vague,™ and in a fractured set of opinions, the United States Supreme
Court agreed.”® The Illinois Supreme Court held that “loitering” was the
triggering actus reus of the offense,® and that the ordinance provided
“absolute discretion to police officers to decide what activities constitute
loitering.”?® The United States Supreme Court majority thought this
dispositive, essentially because it violated the version of the Bouie prin-
ciple that we have attributed to Shuttlesworth.?® As Justice O’Connor
said, “Any police officer in Chicago is free, under the Illinois Supreme
Court’s construction of the ordinance, to order at his whim any person
standing in a public place with a suspected gang member to disperse.”?*

19714, at 47 n.2. “Loiter” was defined as “to remain in any one place with no apparent pur-
pose.” Id.

198 As the state supreme court said:

Of particular concern [were] the problems gang members cause by loitering in public.
Witnesses testified how gang members loiter as part of a strategy to claim territory,
recruit new members, and intimidate rival gangs and ordinary community residents.
Testimony revealed that street gangs are responsible for a variety of criminal activity,
including drive-by shootings, drug dealing, and vandalism.

Citg/ of Chicago v. Morales, 687 N.E.2d 53, 57-58 (11l. 1997).

914, at 62-64.

200 jystice Stevens wrote for the Court, but was joined only by Justices Ginsburg and Sout-
er in three of the six parts into which his opinion was divided. Joined by Justice Breyer, Jus-
tice O’Connor concurred in part and concurred in the judgment. Justices Kennedy and Brey-
er wrote separately to the same effect. Justice Scalia wrote a solo dissent, and along with
Chief Justice Rehnquist joined a dissent by Justice Thomas.

0L 5ee Morales, 687 N.E.2d at 60.

20214, at 63.

203 5pa sypra Subsection 1.B.2.

2% Morales, 527 U.S. at 65-66 (O’Connor, J., concurring in part and concurring in the
judgment). Compare the quotation from Shuttlesworth, supra text accompanying note 104.
Justice O’Connor did not cite Shuttlesworth, but in the part of his opinion joined by only two
other Justices, Justice Stevens thought it “indistinguishable.” Id. at 58 (plurality opinion of
Stevens, J.). The Illinois Supreme Court agreed: “The proscriptions of the gang loitering or-
dinance are essentially the same as the Shuttlesworth ordinance.” Morales, 687 N.E.2d at 62.
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Viewed in this manner, Morales is an easy case, a straightforward ap-
plication of the principles we derive from Bouie and Shuttlesworth. But,
undoubtedly motivated by the strong public-protection rationale under-
lying the ordinance, Justice Scalia took a different view. He described
the *“absolute discretion” part of the state supreme court’s opinion as
merely a “characterization” of the ordinance.”® It was “not a construc-
tion of the language (to which we are bound) but a legal conclusion (to
which we most assuredly are not bound).”?® Freed from the bondage of
the state court’s “absolute discretion” language, he was able to read the
ordinance as punishing the act of disobeying an order to disperse®®’ that
was bounded by sufficient qualifying criteria as not to offend vagueness
standards.*®

The Supreme Court opinions in Morales are more about the meaning
of the state law than they are about the scope or meaning of the vague-
ness doctrine. In our terms, the majority thought the Chicago ordinance
so open-ended that it violated the Bouie-Shuttlesworth rule-of-law prin-
ciple by delegating discretion to the police first to make up a law and
then to enforce it. The dissenters thought the ordinance a narrow prohi-
bition punishing the failure to disperse following a justifiable police or-
der that was bounded by adequate limiting criteria. The vagueness doc-
trine itself, whether in our vocabulary or the traditional rhetoric, does
not settle whether the majority or the dissenters viewed the state law
through the right lens.

B. Kolender v. Lawson?®

Kolender involved a stop-and-identify statute:

Every person who commits any of the following acts is guilty of
disorderly conduct, a misdemeanor: ... Who loiters or wanders upon
the streets or from place to place without apparent reason or business

;gz Morales, 527 U.S. at 92 (Scalia, J., dissenting).
Id.
27 See id. at 89-90.
208 |4, at 92—93. Joined by Chief Justice Rehnquist and Justice Scalia, Justice Thomas es-
sentially read the Chicago ordinance the same way. See id. at 98-115 (Thomas, J., dissent-

ing).

939 461 U.S. 352 (1983). Kolender was a civil suit in federal court brought under 42 U.S.C.
§ 1983 seeking a declaratory judgment that a California statute was unconstitutional and an
injunction against its enforcement. The statute was attacked “on its face” without the back-
ground facts of a particular stop or arrest. Id. at 353-55.
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and who refuses to identify himself and to account for his presence
when requested by any peace officer to do so, if the surrounding cir-
cumstances are such as to indicate to a reasonable man that the public
safety demands such identification.?°

The identification requirement could be triggered only after a police of-
ficer had made a valid Terry stop.?* The California courts had also lim-
ited it by construction to require an identification that was “credible and
reliable,” which in turn meant “carrying reasonable assurance that the
identification is authentic and providing means for later getting in touch
with the person who has identified himself.”?*? In addition, a person who
was stopped was required to “account for his presence . . . to the extent
that it assists in producing credible and reliable identification.”%?

Joined by Chief Justice Rehnquist, Justice White in dissent made a
good case for concluding that the statute was not vague on its face.* He
did so, essentially, by showing (in our terms) that the statute could be
applied defensibly and predictably in a sufficient number of situations so
as not to warrant striking it down in anticipatory civil litigation. But the
majority, in an opinion by Justice O’Connor that focused on the “credi-
ble and reliable” construction of the statute as the offending language,
said without elaboration that the statute “contains no standard for de-
termining what a suspect has to do in order to satisfy the requirement to
provide a ‘credible and reliable’ identification,”?" and that it “vests vir-
tually complete discretion in the hands of the police to determine wheth-
er the suspect has satisfied the statute and must be permitted to go on his
way in the absence of probable cause to arrest.”?*® People are “entitled to
continue to walk the public streets,” the Court said, “*only at the whim
of any police officer.””?"” “It is clear,” it continued, “that the full discre-

21914, at 353 n.1.

21 As described by Justice Brennan in his separate opinion in Kolender, the so-called
“stop and frisk” power conferred by Terry v. Ohio, 392 U.S. 1 (1968), permits “a police of-
ficer with reasonable suspicion of criminal activity, based on articulable facts, [to] detain a
suspect briefly for purposes of limited questioning and, in so doing, ... conduct a brief
“frisk” of the suspect to protect himself from concealed weapons.” Kolender, 461 U.S. at 363
(Brennan, J., concurring).

21214, at 357 (majority opinion) (quoting People v. Solomon, 108 Cal. Rptr. 867, 87273
(Cal. Ct. App. 1973)).

23 1d. (quoting Solomon, 108 Cal. Rptr. at 872) (emphasis omitted).

214 |d. at 36974 (White, J., dissenting).

215 |d. at 358 (majority opinion) (emphasis added).

21814, (emphasis added).

27 |d. (quoting Shuttlesworth, 382 U.S. at 90) (emphasis added).
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tion accorded to the police to determine whether the suspect has provid-
ed a “credible and reliable’ identification necessarily ‘entrust[s] lawmak-
ing “to the moment-to-moment judgment of the policeman on his
beat.”””*8

This is ipse dixit reasoning—reasoning that announces the result but
makes no effort to provide any support for its conclusion beyond mere
assertion. It consists entirely of undefended question-begging state-
ments. Considering only the argumentation on the face of the majority
and dissenting opinions, we would side with the dissent. Justice
O’Connor’s defense of her position is not persuasive. She read the stat-
ute as construed to delegate unbridled authority to the police to decide
when an identification was sufficient and when it was not. She said, in
effect, that the law was as broad as the one the Court struck down in
Shuttlesworth. It was not. The statute as construed was bounded by care-
fully crafted criteria that at least made the vagueness issue more difficult
than she admitted. Justice White’s dissent was more plausible than the
Court recognized. On its own terms, it deserved a better answer than it
got.

But Kolender was not about all this. Brown v. Texas,?® which we
would characterize as a Fourth Amendment counterpart to Shut-
tlesworth,”® had held that refusing a police request for identification fol-
lowing a stop that did not satisfy Fourth Amendment standards could not
be punished as a crime.?* This is why the California courts construed
the Kolender statute to require a valid Terry stop prior to asking for the
identity of the suspect. But neither Brown nor Terry dealt with how far
the police could go in questioning a person who had been validly
stopped. Neither addressed the scope of police authority to require that
identification be provided as part of a Terry stop. Forcing a person to an-
swer identification questions in that context clearly raises potential Fifth
Amendment self-incrimination and Fourth Amendment privacy con-

218 |d. at 360 (quoting Smith v. Goguen, 415 U.S. 566, 575 (1974)).

219443 U.S. 47 (1979).

20 The reason we make the Shuttlesworth analogy to Brown is that the law at stake in
Brown authorized the police to stop a person whenever they wished with no constraint based
on probable cause or any other Fourth Amendment standard. The law then authorized police
to require identification on pain of criminal penalty. It was not constrained by limiting crite-
ria. Nor did it “provide for government by clearly defined laws, but rather for government by
the moment-to-moment opinions of a policeman on his beat.” See supra text accompanying
note 104.

?2LBrown, 443 U.S. at 51-53,



COPYRIGHT © 2015, VIRGINIA LAW REVIEW ASSOCIATION

2015] Vocabulary of Vagueness 2101

cerns. It was not until twenty-one years after Kolender that the Court
had an occasion to address these concerns on the merits.??

Consider the consequences if the Court had upheld the Kolender stat-
ute. It would have upheld a law that permitted police to require identifi-
cation following a Terry stop without resolving these difficult constitu-
tional questions. The statute would immediately have become a model
around the country for an enhancement of police authority in conjunc-
tion with Terry stops.

The Court was faced with a trilemma. It could decide the Fourth and
Fifth Amendment questions in the abstract on the basis of a cold record;
it could ignore them and by upholding the law run the risk of widespread
Fourth or Fifth Amendment violations until the matter could be settled,;
or it could find a way to dispose of the case that (a) did not uphold the
statute, (b) did not forecast results on the Fourth and Fifth Amendment
issues, and (c) did not say anything that would get it in trouble down the
road if it turned out that the Fourth and Fifth Amendments permitted a
statute like this one.

It is no surprise that the Court chose the latter course. For this pur-
pose, the O’Connor opinion for the Court was perfect, indeed brilliant. It
precluded use of the statute as a national model. It said nothing. It in-
cluded no reasoning that could possibly come back to haunt the Court in
a later case. It concluded by saying that “this is not a case where further
precision in the statutory language is either impossible or impracti-
cal,”?® presumably meaning that the Court stood ready to uphold a stat-
ute modeled on this one if slight changes in wording were made and the
Fourth and Fifth Amendments turned out not to stand in the way.

Ultimately, Hiibel addressed the Fourth and Fifth Amendment issues
in the context of a statute that was not—and could not have been—
attacked for vagueness. So at least for now the problem is somewhat re-
solved.?? And Kolender, as we believe the Court planned, did not get in

222 5ee Hiibel v. Sixth Judicial Dist. Court, 542 U.S. 177 (2004). There were two dissents.
See id. at 191 (Stevens, J., dissenting); id. at 197 (Breyer, J., dissenting). Justices Souter and
Ginsburg joined the Breyer dissent. Justice Brennan concluded that the statute violated the
Fourth Amendment in a separate opinion in Kolender itself. See Kolender, 461 U.S. at 362—
69 (Brennan, J., concurring).

223 |d. at 361 (majority opinion). There was no suggestion as to what kinds of changes
mi%ht serve as a cure.

2% \We say “somewhat” because important issues remain open. Hiibel approved a statute
that was limited to determining the suspect’s identity after a valid Terry stop. The validity of
a statute that required the stopped person to provide additional information—as the Kolender
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the way. Kolender is therefore much like Bouie. The Court applied a real
and valid set of constitutional principles more tightly than it otherwise
would in order to avoid a series of difficult constitutional issues it was
not ready to decide.

C. Johnson v. United States®®®

The issue in Johnson was whether a 2007 state conviction for posses-
sion of a short-barreled shotgun?® counted for sentence enhancement
along with two other offenses in a 2012 federal conviction for posses-
sion of a different firearm.””” Normally, the crime for which Samuel
Johnson was convicted carried a maximum sentence of ten years.?”® But
he was sentenced to a mandatory minimum term of fifteen years under
the Armed Career Criminal Act (“ACCA?”), Title 18, Section 924(e) of
the United States Code,? because the trial judge determined that he had
three previous convictions for a “violent felony,”*®® a term defined in
Section 924(e)(2)(B):

“IV]iolent felony” means any crime punishable by imprisonment
for a term exceeding one year . . . that—

(i) has as an element the use, attempted use, or threatened use of
physical force against the person of another; or

(ii) is burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potential risk
of physical injury to another . . . .

statute did—would not necessarily be controlled by Hiibel. The Court also left the door open
to a possible Fifth Amendment limitation in some contexts. See Hiibel, 542 U.S. at 189-91.

225135 S, Ct. 2551 (2015).

226 5pe United States v. Johnson, 526 F. App’x 708, 709-10 (8th Cir. 2013) (unpublished
per curiam).

227 |d. at 709; Johnson, 135 S. Ct. at 2556. The FBI undertook an investigation of Johnson
in 2010 because he was thought to be involved in dangerous activities. In time, he revealed
several planned acts of terrorism to undercover agents, and showed them an AK-47 rifle and
several other weapons. He pleaded guilty to a violation of 18 U.S.C. § 922(g) (possession of
a firearm by a felon). Id.; see also Johnson, 526 F. App’x at 709 (“[Johnson] founded the
Aryan Liberation Movement . . . . [for which] he manufactured napalm, silencers, and other
explosives.”).

%8 See 18 U.S.C. § 924(a)(2) (2012).

22 The ACCA raises the penalty for a violation of 18 U.S.C. § 922(g) to a minimum of 15
years and a maximum of life. 18 U.S.C. § 924(e)(1); see Johnson, 135 S. Ct. at 2555.

20 d. at 2556.
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Johnson’s short-barreled shotgun conviction clearly did not fit within
subsection (i), nor was it one of the listed crimes in subsection (ii). It
could qualify, therefore, only if it fit the so-called “residual clause,” that
is, only if it “otherwise involves conduct that presents a serious potential
risk of physical injury to another.”?*

The prior conviction resulted from possession of the shotgun during a
drug sale.?® As Justice Alito argued in his Johnson dissent, “[d]rugs and
guns are never a safe combination,” the nature of the gun “elevated the
risk of collateral damage,” and the location of the crime in a public park-
ing lot “significantly increased the chance” that innocent bystanders
would be harmed.?* With these facts on the table, one could easily con-
clude that Johnson’s crime fit the residual clause definition of a “violent
felony.”

But these facts were not on the table. The Court had previously held
in Taylor v. United States®** that the federal courts must take a “categor-
ical approach” in determining whether a crime counts as a “violent felo-
ny” under Subsection (B)(ii).?* A sentencing court may “look only to
the fact of conviction and the statutory definition of the prior offense”?*
and may not “delv[e] into particular facts disclosed by the record of
conviction.”?" The Court based this conclusion on the statutory text,

21 The Court initially heard argument on the question of statutory interpretation, and later
directed new briefing and argument on the question “[w]hether the residual clause in the
[ACCA] ... is unconstitutionally vague.” Johnson v. United States, 135 S. Ct. 939 (2015)
(mem.).

232 30hnson, 526 F. App’x at 709; see also Johnson, 135 S. Ct. at 2584 (Alito, J., dissent-
ing) (“According to the record in this case, Johnson possessed his sawed-off shotgun while
dealing drugs.”).

233 Johnson, 135 S. Ct. at 2584.

23 495 U.S. 575 (1990).

2% The question in Taylor was how the term “burglary” as used in Subsection (B)(ii)
should be defined. The lower court held that it meant “however a state chooses to define it.”
Id. at 579. The Supreme Court disagreed, holding unanimously that “burglary” for this pur-
pose should be defined in the “generic sense in which the term is now used in the criminal
codes of most States.” Id. at 598. It then listed the elements that state burglary offenses must
contain in order to qualify for an ACCA sentence enhancement. Id. Justice Scalia wrote sep-
arately in Taylor to disassociate himself from the Court’s reliance on legislative history. Id.
at 603 (Scalia, J., concurring in part and concurring in the judgment).

2% 1d. at 602 (majority opinion).

237 ghepard v. United States, 544 U.S. 13, 17 (2005) (citing Taylor, 495 U.S. at 602). As
the Court expressed it in Johnson, “Under the categorical approach, a court assesses whether
a crime qualifies as a violent felony ‘in terms of how the law defines the offense and not in
terms of how an individual offender might have committed it on a particular occasion.””
Johnson, 135 S. Ct. at 2557 (quoting Begay v. United States, 553 U.S. 137, 141 (2008)).
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legislative history, and practical considerations involving the difficulty
and the impropriety of re-trying the factual basis for a prior conviction in
subsequent sentencing proceedings, especially if it was the result of a
guilty plea.” The Court has since added that this conclusion is partly
derived from Apprendi concerns.?*

The fact that Johnson possessed the short-barreled shotgun during a
drug transaction was irrelevant in light of Taylor. Because Johnson’s
prior offense punished only simple possession,? the question was how
to determine—based on the elements of the offense alone—whether that
act should be considered a “violent felony.”

Justice Scalia’s opinion for the Court began its vagueness analysis
with the traditional pablum, paraphrasing Kolender,*! that a criminal
law is unconstitutionally vague when “it fails to give ordinary people
fair notice of the conduct it punishes, or [is] so standardless that it in-
vites arbitrary enforcement.”?* The opinion then isolated two features of
the residual clause that “conspire to make it unconstitutionally
vague.”*?

2% gee Taylor, 495 U.S. at 600-02.

239 gee Shepard, 544 U.S. at 25-26. Apprendi v. New Jersey held that “[o]ther than the fact
of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” 530
U.S. 466, 490 (2000) (emphasis added). The source of the italicized exception is Al-
mendarez-Torres v. United States, 523 U.S. 224, 244 (1998), where the Court held that a
prior conviction used for sentence enhancement was not an element of the crime on which
the sentence was based. It accordingly need not have been alleged in the indictment nor
proved to a jury beyond a reasonable doubt. Id. at 239. But this does not necessarily mean, as
the Court strongly indicated in Shepard, that sentencing courts would be free to resolve dis-
puted factual issues about the context and circumstances of prior offenses that are used in
subsequent sentencing proceedings. Shepard, 544 U.S. at 22. Almendarez-Torres dealt only
with “the fact of an earlier conviction,” not with the manner in which the underlying crime
was committed. 523 U.S. at 226.

299 The applicable Minnesota statute punished “whoever . . . possesses . . . a short-barreled
shotgun.” Minn. Stat. § 609.67, subdiv. 2 (2014).

21 5pe syupra text accompanying note 3.

22 Johnson, 135 S. Ct. at 2556. The Johnson Court also echoed Kolender in its conclusion:
“We are convinced that the indeterminacy of the wide-ranging inquiry required by the resid-
ual clause both denies fair notice to defendants and invites arbitrary enforcement by judges.”
Id. at 2557.

283 1d. The vote was six to three. Justice Alito dissented from the Court’s vagueness hold-
ing. See id. at 2573-84 (Alito, J., dissenting). Justices Kennedy and Thomas wrote separate-
ly to make other points, but noted their agreement with Alito’s vagueness reasoning. See id.
at 2563 (Kennedy, J., concurring in the judgment); id. (Thomas, J., concurring in the judg-
ment).
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First, the residual clause “leaves grave uncertainty about how to esti-
mate the risk posed by a crime. It ties the judicial assessment of risk to a
judicially imagined ‘ordinary case’ of a crime, not to real-world facts or
statutory elements.”?** By definition the crimes considered under the re-
sidual clause will not include violence or use of force as an element.*
They therefore leave entirely to judicial imagination the information
base on which the “violent felony” judgment must be made. No help is
provided by the text of the law defining the prior offense or the facts un-
derlying the prior conviction. “The residual clause offers no reliable way
to choose between . ..competing accounts of . .. ‘ordinary’”**® occur-
rences of the offense in question.

Second, “the residual clause leaves uncertainty about how much risk
it takes for a crime to qualify as a violent felony. It is one thing to apply
an imprecise ‘serious potential risk’ standard to real-world facts; it is
quite another to apply it to a judge-imagined abstraction.”**” Once judg-
es have the imagined information, in other words, they are left at sea as
to how they should determine the degree of risk of violence required by
the statutory provision. The provision does, the Court’s opinion add-
ed,?*® refer to four specific crimes and require that the offense under
consideration “otherwise” present “a serious potential risk” of injury.
This suggests that these other offenses are somehow relevant to the re-
quired judgment. But they are of little help.? In the end:

By combining indeterminacy about how to measure the risk posed by
a crime with indeterminacy about how much risk it takes for the crime
to qualify as a violent felony, the residual clause produces more un-

244 1d. at 2557. “[P]icturing the criminal’s behavior is not enough . . ..” Id. The inquiry is

“detached from statutory elements,” and “seemingly requires the judge to imagine how the
idealized ordinary case of the crime subsequently plays out.” Id. at 2557-58.

251 they did, they would be included in 18 U.S.C. § 924(e)(2)(B)(i) as crimes that have
“as an element the use, attempted use, or threatened use of physical force against the person
of another.”

248 3ohnson, 135 S. Ct. at 2558.

247 Id.

248 Id.

29 Justice Scalia explained:

These offenses are “far from clear in respect to the degree of risk each poses.” Does
the ordinary burglar invade an occupied home by night or an unoccupied home by
day? Does the typical extortionist threaten his victim in person with the use of force,
or does he threaten his victim by mail with the revelation of embarrassing personal in-
formation?

Id. (citation omitted) (quoting Begay v. United States, 553 U.S. 137, 143 (2008)).
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predictability and arbitrariness than the Due Process Clause toler-
ates. . ..

... Nine years’ experience trying to derive meaning from the resid-
ual clause convinces us that we have embarked upon a failed enter-
prise. . . . Invoking so shapeless a provision to condemn someone to
prison for 15 years to life does not comport with the Constitution’s
guarantee of due process.”°

The Johnson result can readily be explained through the lens we have
proposed. There is no Robinson problem because the underlying crime
was based on conduct—possession of a firearm—and the proposed en-
hanced sentence would be based on the conduct of prior possession of a
different firearm. But there is a clear Bouie rule-of-law problem. There
is nothing in the text of the law or a fair interpretation of its words that
will lead to predictable and defensible case-by-case conclusions down
the road. The combination of an imprecise informational base and an in-
determinate measure of the required risk made application of the residu-
al clause wholly conjectural.

In Skilling and Screws, the Court responded to the Bouie problem by
adopting a narrowing construction of the statute that allowed its contin-
ued application in a predictable and defensible manner.®* But, given
Taylor, the Court could not so easily cure the Bouie problem in the
ACCA residual clause. By the time of Johnson, the Court had already
attempted to interpret the residual clause in a series of four cases that
produced a total of twelve majority, concurring, and dissenting opin-
ions.”? About all that could be said with confidence about these cases
was that two offenses were in and two were out.”®®> When the issue re-

204, at 2558, 2560. Presumably this conclusion will have retroactive effect, requiring

resentencing of all offenders currently serving prison sentences under the residual clause.
See Schriro v. Summerlin, 542 U.S. 348, 351 (2004) (“New substantive rules generally apply
retroactively.”). Collateral attacks on such sentences will be asserted under 28 U.S.C.
§ 2255, which is the counterpart to habeas corpus for federal prisoners. See Peter W. Low et
al., Federal Courts and the Law of Federal-State Relations 828-29 (8th ed. 2014).

%1 Echoing Bouie, Justice Scalia described this possibility for the residual clause in James
v. United States, 550 U.S. 192, 230 (2007) (Scalia, J., dissenting): The Court could “try to
figure out a coherent way of interpreting the statute so that it applies in a relatively predicta-
ble and administrable fashionto a . . . subset of crimes.”

52 gee infra note 253 (citing the cases).

23 The Court said that its “repeated attempts and repeated failures to craft a principled and
objective standard out of the residual clause confirm its hopeless indeterminacy.” Johnson,
135 S. Ct. at 2558. “All in all,” it concluded, the prior cases “failed to establish any generally
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turned for a fifth time in Johnson, with the prospect of numerous repeat
performances in the years ahead,* the Court gave up the effort to pro-
vide an administrable solution.*®

Justice Scalia had raised the possibility that the residual clause might
be unconstitutionally vague in James, the first case in the series.”® And
he concluded in Sykes, the fourth in the series, that it was.*’ Recogniz-
ing that the Court’s prior decisions were a major part of the problem, he
said that the four cases collectively demonstrate “that the clause is too
vague to yield ‘an intelligible principle’” and that each new effort by the
Court to apply the statute “is less predictable and more arbitrary than the
last.”?*® He later characterized the Court’s prior efforts to establish a

applicable test that prevents the risk comparison required by the residual clause from devolv-
ing into guesswork and intuition.” Id. at 2559.

The prior cases were decided over a four-year period between 2007 and 2011. See James,
550 U.S. at 211-12 (attempted burglary counts); Begay, 553 U.S. at 139 (DUI does not);
Chambers v. United States, 555 U.S. 122, 123 (2009) (failure to report for penal confinement
does not); Sykes v. United States, 131 S. Ct. 2267, 2270 (2011) (vehicular flight from a law
enforcement officer counts).

The Court also talked about circuit splits in Johnson, concluding that:

The most telling feature of the lower courts’ decisions is not division about whether
the residual clause covers this or that crime (even clear laws produce close cases); it
is, rather, pervasive disagreement about the nature of the inquiry one is supposed to
conduct and the kinds of factors one is supposed to consider.

Johnson, 135 S. Ct. at 2560.

Justice Scalia had previously summarized four divergent circuit court cases on the residual
clause issue in a dissent to the denial of certiorari, one of which he described as holding that
Oliver Twist would have been a “violent felon.” Derby v. United States, 131 S. Ct. 2858,
2859 (2011) (mem.) (Scalia, J., dissenting from denial of certiorari). For citations to the con-
fusing mélange of circuit court decisions on other potentially included crimes, see Evan Tsen
Lee et al., Which Felonies Pose a “Serious Potential Risk of Injury” for Federal Sentencing
Pursposes?, 26 Fed. Sent’g Rep. 118, 119-23 (2013).

2% Justice Scalia said in his Sykes dissent that “[t]he residual-clause series will be endless,
and we will be doing ad hoc application of ACCA to the vast variety of state criminal of-
fenses until the cows come home.” Sykes, 131 S. Ct. at 2287 (Scalia, J., dissenting); see also
id. at 2295 (Kagan, J., dissenting) (quoting Scalia’s dissent in Sykes).

5 jJustice Alito opened his dissent in Johnson with the observation that “[t]he Court is
tired of the Armed Career Criminal Act of 1984 (ACCA) and in particular its residual clause.
Anxious to rid our docket of bothersome residual clause cases, the Court is willing to do
what it takes to get the job done.” Johnson, 135 S. Ct. at 2573 (Alito, J., dissenting).

56 james, 550 U.S. at 229-31 (Scalia, J., dissenting).

57 Sykes, 131 S. Ct. at 2284-88 (Scalia, J., dissenting).

28 |d, at 2287-88 (citation omitted). He added that “[i]t is not the job of this Court to im-
pose a clarity which the text itself does not honestly contain,” but admitted that “even if that
were our job, the further reality is that we have by now demonstrated our inability to accom-
plish the task.” Id. at 2287. He concluded that “[i]nsanity, it has been said, is doing the same
thing over and over again, but expecting different results. Four times is enough. We should
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formula as “incomprehensible to judges” and observed that “[hJow we
would resolve [such cases] if we granted certiorari would be a fine sub-
ject for a law-office betting pool.”***

Given this view of the matter, the residual clause could be called un-
constitutionally vague because counting a crime within this category for
enhancement purposes would be, as Bouie said, “unexpected and inde-
fensible by reference to the law which had been expressed prior to the
conduct in issue.”?® Indeed, Justice Scalia’s prior dissents had used par-
allel language in his description of the vagueness problem inherent in
Section 924(e). He said in James that the Court should seek to provide a
“principled, predictable application”®" of the residual clause and in
Sykes that the Court’s failure is that it “has not made the statute’s appli-
cation clear and predictable.”?*? This puts the vagueness problem, as we
do, exactly in terms of the principle at stake in Bouie.

The Court continued the Bouie theme in its discussion of stare decisis.
In both James and Sykes, the Court had explicitly rejected Justice Scal-
ia’s suggestions that the residual clause was unconstitutionally vague.”®®
Johnson overruled this aspect of James and Sykes,?** reasoning that
“[t]he doctrine of stare decisis allows us to revisit an earlier decision

admit that ACCA’s residual provision is a drafting failure and declare it void for vagueness.”
Id. at 2284.

29 Derby v. United States, 131 S. Ct. 2858, 2859-60 (2011) (mem.) (Scalia, J., dissenting
from denial of certiorari).

260 5ea sypra text accompanying note 59.

%61 James, 550 U.S. at 230 (Scalia, J., dissenting).

%2 Sykes, 131 S. Ct. at 2287 (Scalia, J., dissenting). Recall, moreover, that Justice Scalia
cited Bouie in his description of the counterpart problem in a dissent from the denial of certi-
orari in a case that raised the Skilling issue. See supra text accompanying note 179.

%3 |n James, the Court said in a footnote that while the statute “requires judges to make
sometimes difficult evaluations of the risks posed by different offenses, we are not persuad-
ed . .. that the residual provision is unconstitutionally vague.” James, 550 U.S. at 210 n.6. It
is not, the Court added, “so indefinite as to prevent an ordinary person from understanding
what conduct it prohibits.” 1d.

And in Sykes, it added that the residual clause “states an intelligible principle and provides
guidance that allows a person to ‘conform his or her conduct to the law’” and that the statute
“is within congressional power to enact.” Sykes, 131 S. Ct. at 2277 (quoting Morales, 527
U.S. at 58).

None of the other Justices joined Justice Scalia’s vagueness argument in Sykes. “[E]ight
Members of the Court [in Sykes] found the statute capable of principled application.” John-
son, 135 S. Ct. at 2575 (Alito, J., dissenting).

%430hnson, 135 S. Ct. at 2563 (majority opinion). Justice Alito responded that “[n]othing
has changed since our decisions in James and Sykes—nothing, that is, except the Court’s
weariness with ACCA cases.” Id. at 2575 (Alito, J., dissenting).
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where experience with its application reveals that it is unworkable.”** A
vagueness challenge that is rejected in error, the Court added, manifests
itself in “the inability of later opinions to impart the predictability that
the earlier opinion forecast.”*® Stare decisis is a “vital rule of judicial
self-government,”?®’ but it

does not matter for its own sake. It matters because it “promotes the
evenhanded, predictable, and consistent development of legal princi-
ples.” Decisions under the residual clause have proved to be anything
but evenhanded, predictable, or consistent. Standing by James and
Sykes would undermine, rather than promote, the goals that stare deci-
sis is meant to serve.?®®

This again is the language of Bouie.

But Johnson remains an unusual decision. It is rare that federal stat-
utes are declared void for vagueness rather than construed, as in Skilling
and Screws, in a manner that will save them from that fate.?®® Three Jus-
tices in Johnson were prepared to live with the prior cases. They voted
to reject the conclusion that the residual clause was unconstitutionally
vague and to apply it as previously construed to the Johnson situation.?™
But the majority took the position, correctly in our view, that the residu-
al clause precedents did not speak for themselves. They did not establish
interpretative guidance that satisfied the constraints of Bouie.

Given this conclusion, the narrow-construction solution adopted in
Skilling and Screws was not as readily available in Johnson. There was
no obvious way to read the residual clause that did not involve signifi-
cant Supreme Court policymaking that would trespass, we guess, on the
Court’s separation-of-powers vision of its function. Screws approved an
enforcement mechanism for constitutional rights. The requirement that

265 |d. at 2562 (majority opinion).

266 Id.

%74, at 2563.

268 |4, (citation omitted).

%9 Byt not unknown. See United States v. L. Cohen Grocery Co., 255 U.S. 81, 92-93
(1921) (striking down as unconstitutionally vague a section of the Food Control Act that at-
tached liability to “any unjust or unreasonable rate or charge in handling or dealing in or
with any necessaries”).

210 justice Thomas thought that possession of a sawed-off shotgun did not fit within the
residual clause as previously interpreted. See Johnson, 135 S. Ct. at 2564-66 (Thomas, J.,
concurring in the judgment). Justice Kennedy agreed. See id. at 2563 (Kennedy, J., concur-
ring in the judgment). Justice Alito thought that the possession offense did fit within the
clause. See id. at 2582-84 (Alito, J., dissenting).
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the rights be clearly established before the defendant acted served as the
narrowing factor that saved the statute from a vagueness attack. Skilling
saved the intangible rights doctrine by limiting it to the enforcement of
two traditional, well-established crimes. Again, there was a body of law
external to the contested statute that served as the narrowing factor and
saved it from a vagueness attack.

In Johnson, by contrast, there was no external body of law that could
confine the meaning of the residual clause—no established doctrine ex-
ternal to the statute that could be called upon for clarification. Given the
vagaries of the text and the indeterminacy of previous interpretations,
the Court was left to its own devices. A narrow construction that would
have saved the residual clause from vagueness would have required an
inventive solution that would implicate the same sorts of separation-of-
powers limitations that motivated the Court’s decision in Skilling.™

Justice Alito’s solution—he was alone on this point—was that the
Court’s vagueness concerns could be handled by abandoning the cate-
gorical approach of Taylor for residual clause issues.?”* The statute pro-
vides that a crime must be considered for sentence enhancement if it
“otherwise involves conduct that presents a serious potential risk of
physical injury to another.”?”® “Conduct” here can be read to refer “to
things done during the commission of an offense that are not part of the
elements needed for conviction. Because those extra actions vary from
case to case, it is natural to interpret ‘conduct’ to mean real-world con-
duct, not the conduct involved in some Platonic ideal of the offense.”?”
Alito also argued that standards of the sort contained in the residual
clause “almost always appear in laws” calling for decisions by triers of
fact®”® and that the difficulty in applying the categorical approach sug-

2" gee Justice Scalia’s observation in an oral argument related to Skilling: “['Y]ou speak as
though it is up to us to write the statute. . . . [B]ut that’s not our job.” Transcript of Oral Ar-
gument, supra note 174, at 45. See supra note 176 and accompanying text for reproduction of
this comment in context and discussion of the separation of powers issue in Skilling.

Scalia made the same point in support of his conclusion in Sykes that the residual clause
was unconstitutionally vague: “It is not the job of this Court to impose a clarity which the
text itself does not honestly contain.” Sykes v. United States, 131 S. Ct. 2267, 2287 (2011)
(Scalia, J., dissenting). This quotation appears in context above. See supra note 258.

22 He said that “the reasons that persuaded the Court to adopt the categorical approach in
Taylor either do not apply or have much less force in residual clause cases.” Johnson, 135
S. Ct. at 2579 (Alito, J., dissenting).

21318 U.S.C. § 924(e)(2)(B)(ii) (2012) (emphasis added).

Zi Johnson, 135 S. Ct. at 2578 (Alito, J., dissenting).
Id.
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gests that it may not be what Congress intended. “[W]hy,” he asked,
“should we assume that Congress gave the clause a meaning that is im-
possible—or even, exceedingly difficult—to apply?”?

This part of Justice Alito’s opinion correctly identified a feature of
Johnson that is unusual, if not unique. The unconstitutional vagueness
that led to the demise of the residual clause is a product not of the lan-
guage of Congress, but of its interpretation by the Supreme Court. With-
out the Taylor categorical approach as its operating premise, the Court’s
vagueness analysis would have been significantly different. The Johnson
majority, as Alito observed, would have upheld the clause if it had in-
volved a fact-specific inquiry.?”” Because the clause could readily be in-
terpreted to require (or at least permit) such an approach, Alito conclud-
ed, it is the Court’s interpretation that is unconstitutionally vague, not
the residual clause itself.?®

2% |d. To the extent that practical considerations justify the Taylor approach, he argued
that the difficulty of recreating at sentencing the factual context of a crime committed years
before would burden the prosecutor, not the defendant, and therefore would not increase the
unfairness of the situation. Finally, he noted that a fact-specific approach may involve Ap-
prendi concerns, but they could be addressed by relying on Almendarez-Torres v. United
States, 523 U.S. 224 (1998), or by trying the issues to a jury. See Johnson, 135 S. Ct. at 2580
(Alito, J., dissenting).

The Court defended retention of the Taylor approach on three grounds. First, the Govern-
ment had not sought the abandonment of Taylor. Second, the statute referred to three prior
“convictions,” not three prior felonies. This indicated that Congress meant to refer only to
the fact of conviction, not the facts underlying the conviction. Third, it is impractical to re-
quire a sentencing court to recreate the facts underlying a prior conviction long after the
event, particularly where the conviction resulted from a guilty plea. “*The only plausible in-
terpretation’ of the law, therefore, requires use of the categorical approach.” Id. at 2562 (ma-
jority opinion) (quoting Taylor, 495 U.S. at 602).

2 See id. at 2577 (Alito, J., dissenting). The majority said in this connection: “As a gen-
eral matter, we do not doubt the constitutionality of laws that call for the application of a
qualitative standard such as ‘substantial risk’ to real-world conduct.” Id. at 2561 (majority
opinion).

28 The “ACCA . . . makes no reference to ‘an idealized ordinary case of the crime.” That
requirement was the handiwork of this Court in Taylor v. United States.” Id. at 2577 (Alito,
J., dissenting) (citation omitted). While Justice Alito was ready to abandon Taylor, at least as
applied to the residual clause, he was willing to do so in the name of saving the statute from
unconstitutionality. This, perhaps, serves to defend his willingness to depart from the stare
decisis effect of Taylor in residual clause cases even though he strongly criticized the
Court’s refusal to follow that doctrine when it came to the Court’s rejection of the vagueness
challenge in James and Sykes. See id. at 2575-76.
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Although it is collateral to our main thesis, one more aspect of John-
son deserves comment.?”® Each of the vagueness decisions we have con-
sidered, save Johnson, involved the acceptability of a crime definition
that was questioned on vagueness grounds. Johnson involved a vague-
ness attack on a sentencing provision. Does the vagueness doctrine ap-
ply with full force to sentencing??®

Justice Alito argued that the vagueness “bar is even higher for sen-
tencing provisions,”?®! but the majority said without qualification or
elaboration that vagueness “principles apply not only to statutes defining
elements of crimes, but also to statutes fixing sentences.”*** We think
that the key phrase here, for reasons we will explain, is “statutes fixing
sentences.”

The tradition is that sentencing decisions have not been subject to the
same rule-of-law constraints that apply to the elements of a crime.?® It

2% \We decline the opportunity to address the on-its-face versus as-applied debate as it
arose in Johnson, and specifically—as Justice Alito argued—whether a single instance of
clear application of a law saves it from vagueness even though the law remains unclear in
other potential applications. See id. at 2561 (majority opinion); id. at 2580-82 (Alito, J., dis-
senting). Doing so would open a Pandora’s box that would take us far afield from our thesis.

We can say, however, that our view is that much of the debate is smokescreen for other
concerns. See Richard H. Fallon, Jr., Commentary, As-Applied and Facial Challenges and
Third Party Standing, 113 Harv. L. Rev. 1321, 1324 (2000) (“[T]he availability of facial
challenges varies on a doctrine-by-doctrine basis and is a function of the applicable substan-
tive tests of constitutional validity.”); Alex Kreit, Making Sense of Facial and As-Applied
Challenges, 18 Wm. & Mary Bill Rts. J. 657, 659 (2010) (“[C]ategorizing constitutional cas-
es into ‘facial’ and ‘as-applied’ challenges, and relying on these categories to shape doctrine
and inform case outcomes, is an inherently flawed and fundamentally incoherent undertak-
ing.”). Both of these articles are good sources for the voluminous additional literature on the
topic. See also Skilling v. United States, 130 S. Ct. 2896, 2940 (2010) (Scalia, J., concurring
in part and concurring in the judgment) (arguing that the rationale for applying a vagueness
conclusion to Skilling would apply to other defendants by operation of stare decisis).

280 For general consideration of the extent to which constitutional questions should be con-
sidered at sentencing, see Carissa Byrne Hessick & F. Andrew Hessick, Recognizing Consti-
tutional Rights at Sentencing, 99 Calif. L. Rev. 47 (2011).

281 johnson, 135 S. Ct. at 2577 (Alito, J., dissenting).

22 d. at 2557 (majority opinion). The Court cited United States v. Batchelder, 442 U.S.
114, 123 (1979), for this proposition, where the Court said that “vague sentencing provisions
may pose constitutional questions if they do not state with sufficient clarity the consequences
of violating a given criminal statute.” Id. The question in Batchelder was whether the de-
fendant could be sentenced under the harsher of two separate statutes both of which clearly
covered the same factual situation. See id. at 125-26. It did not present a serious question of
vagueness.

% See United States v. Booker, 543 U.S. 220, 233 (2005) (“We have never doubted the
authority of a judge to exercise broad discretion in imposing a sentence within a statutory
range.” (citing Apprendi v. New Jersey, 530 U.S. 466, 481 (2000); Williams v. New York,
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would be revolutionary to conclude that sentencing considerations as
applied on a daily basis must satisfy the vagueness doctrine or, in our
terms, the requirements of Robinson and Bouie. The implications would
be enormous.

General concerns of the sort listed in the requirements governing fed-
eral sentencing are highly relevant to the determination of an appropriate
sentence in both state and federal courts.”® A sentencing court in apply-
ing criteria like those required by federal law must think in status terms,
focusing on offense conduct to be sure but also on what the defendant
has done in the past and might do in the future. Who the defendant is (a
five-time loser as opposed to a first offender) and what the defendant
might do (dangerous? a likely recidivist?) are often determinative in sen-
tencing decisions. And sentencing courts must also consider a host of
other issues related to the public good. Judgments about the sentence
that would provide a just desert for the underlying offense or how long
the sentence must be to provide adequate general deterrence, to pick just
two examples, are grist for the sentencing mill. If decisions based on
such factors were subject to a vagueness attack, either in our terms or in
traditional terms, the world of sentencing could look quite different.

The answer, we propose, is that it is not only acceptable but desirable
for the vagueness doctrine to apply to laws that define crimes, to laws
that divide them into degrees, and to laws that establish maximum and
minimum sentencing parameters based on statutorily described condi-
tions. The vagueness doctrine, as Justice Scalia says in Johnson,”*
should be applicable to “statutes fixing sentences.” Individualized sen-
tencing decisions, by contrast, should not be subject to attacks based on
vagueness if they are made by juries or judges within the limits estab-
lished by such laws.?®® This approach permits consideration of whether

337 U.S. 241, 246 (1949)). Booker was unanimous on this point. The key to the Court’s re-
medial opinion in Booker was the same thought—transforming the federal sentencing guide-
lines from mandatory requirements to discretionary considerations. See id. at 244-68.
%4 5ee 18 U.S.C. § 3553(a) (2012), which establishes the sentencing parameters a judge
must consider, including the need for an imposed sentence
to reflect the seriousness of the offense, to promote respect for the law, and to provide
just punishment for the offense; . .. to afford adequate deterrence to criminal con-
duct; . . . to protect the public from further crimes of the defendant; and . . . to provide
the defendant with needed . . . correctional treatment in the most effective manner.
28 gee supra text accompanying note 282 (emphasis added).
28 \\e mean only to say that the vagueness doctrine is too blunt an instrument for bringing
the rule of law to sentencing decisions, not that there should be no controls on sentencing
discretion. The enactment of sentencing guidelines, the requirement that judges state reasons
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the residual clause in Section 924(e)(2)(B)(ii) is unconstitutionally
vague without raising the possibility that ordinary sentencing criteria
such as those stated in federal law®®" could be challenged for vagueness.
And it seems right, moreover, that legal questions with consequences of
the sort involved in Johnson—an increase from 0-10 years as the sen-
tencing range to a minimum of 15 years and a maximum of life”®**—
should be subject to the same rule-of-law protections against arbitrary
resolution as apply to questions of law that control the elements of a
crime.®

In any event, as we say in our discussion of Morales and Kolender,
understanding the vagueness doctrine in our terms does not provide lit-
mus-paper certainty for the resolution of issues associated with vague-
ness claims. It does not explain why the Court in Johnson chose to strike
down the residual clause for vagueness rather than reject the Taylor cat-

for their choice of sentence, and the possibility of appellate review are important modern de-
velopments that address the pervasive problem of sentencing disparity. See Richard J. Bon-
nie et al., Criminal Law 996-1000 (4th ed. 2015). Criteria mandated for individualized capi-
tal sentencing decisions, of course, raise completely different considerations. See, e.g.,
Maynard v. Cartwright, 486 U.S. 356, 361 (1988) (“Claims of vagueness directed at aggra-
vating circumstances defined in capital punishment statutes are analyzed under the Eighth
Amendment . . .."”).

%87 gee supra note 284 and accompanying text.

28 Our intuition is that the sentence “[iJnvoking so shapeless a provision to condemn
someone to prison for 15 years to life does not comport with the Constitution’s guarantee of
due process” in the Court’s opinion, see supra text accompanying note 250, was motivated at
least for some Justices by the severe consequences of moving Johnson from one sentencing
category to another. The rule of law should govern consequences of such magnitude.

%89 There is a parallel here to the Apprendi line of decisions, but the stakes are quite differ-
ent. Apprendi and its progeny concern whether questions of fact involved in sentencing deci-
sions should be resolved by the jury or the judge and proved beyond a reasonable doubt. As
that issue relates to Johnson, it implicates Almendarez-Torres v. United States, 523 U.S. 224
(1998).

The recidivist exception to Apprendi adopted in Almendarez-Torres, see supra note 239,
has been in trouble for some time. Four Justices dissented in Almendarez-Torres, 523 U.S. at
248 (Scalia, Stevens, Souter & Ginsburg, JJ., dissenting), and Justice Thomas (who had
joined the majority in Almendarez-Torres) backed away from it in Apprendi, see Apprendi v.
New Jersey, 530 U.S. 466, 520-21 (2000) (Thomas, J., concurring). Thomas has been argu-
ing for some time now that Almendarez-Torres should be overruled. See, e.g., Shepard v.
United States, 544 U.S. 13, 27-28 (2005) (Thomas, J., dissenting).

Almendarez-Torres can perhaps be justified on the ground that the facts underlying previ-
ous convictions will have already been determined consistently with the requirements of Ap-
prendi. See Apprendi, 530 U.S. at 487-88, 496. But whatever the fate of Almendarez-Torres,
the outcome will be consistent with a holding that the question of law involved in Johnson
must comply with the predictability standard of Bouie.
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egorical approach to its interpretation® or contrive a way to live with
the stare decisis effect of its prior interpretive precedents.®* Nor does it
explain how the vagueness doctrine ought to apply to sentencing. Our
approach does not simplify collateral complexities that can accompany
potential applications of the vagueness doctrine. But thinking about
vagueness as we do restates the doctrine in a way that helps explain a
vagueness conclusion in a manner that is, and we intend the pun, much
less vague than the traditional vocabulary. We find it informative to
think about the Johnson issues in Bouie terms, and we find it helpful to
explain the Court’s conclusion with the Bouie standard at the front of the
line.

CONCLUSION

The usual “tests” for vagueness—fair notice to ordinary citizens from
the language of the statute and fear of arbitrary enforcement—provide su-
perficial explanations for applications of the vagueness doctrine. We be-
lieve that the Robinson conduct requirement and the Bouie-Shuttlesworth
correlation requirement have significantly greater explanatory power in
supporting a conclusion that a statute is or is not unconstitutionally
vague. Attention to these principles can provide meaningful insight into
whether a statute has transgressed acceptable vagueness limits. They are
not, of course, mechanical or coldly analytical. Judgment is still re-
quired, in part to take into account countervailing factors such as the ne-
cessity of the chosen means to accomplishment of the legislative objec-
tive and the legitimacy and seriousness of that objective. And additional
considerations beyond the four corners of the vagueness doctrine, how-

20 The centrality of the Taylor categorical approach to the Court’s vagueness reasoning may
well have collateral consequences for other statutes. See, e.g., United States v. Naughton, No.
13-4816, 2015 WL 5147399, at *8 n.4 (4th Cir. Sept. 2, 2015); United States v. Fuertes, No.
13-4755, 2015 WL 4910113, at *9 n.5 (4th Cir. Aug. 18, 2015). Both cases involved the simi-
larly but not identically worded residual clause in 18 U.S.C. § 924(c)(3)(B) (punishing various
forms of using a firearm in furtherance of a “crime of violence,” defined in part as a felony
“that by its nature, involves a substantial risk that physical force against the person or property
of another may be used in the course of committing the offense”). Both cases noticed the poten-
tial Johnson issue, but did not address it on the merits. See also Evan Tsen Lee, Why Califor-
nia’s Second-Degree Felony-Murder Rule Is Now Void for Vagueness, 43 Hastings Const.
L.Q. (forthcoming 2015, available at http://papers.ssrn.com/abstract=2674747) (arguing that
the California second-degree felony-murder rule is infected with the same malady that led to
the result in Johnson).

21 \We say “contrive” a way to live with its precedents for the separation-of-powers reasons
discussed above. See supra text following note 270.
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ever it is explained, will often be determinative of the outcome. In any
event, we submit, explicit consideration of the two principles we have
advanced will give much more fulsome content to the vagueness doc-
trine than is revealed by the traditional manner in which it is described.
Thinking about vagueness in this manner may not change outcomes or
make hard cases any easier, but it will assist deliberation and will pro-
vide a more convincing rationale once a conclusion is reached.

The vagueness doctrine serves important rhetorical purposes. It is
embedded in more than a century of litigation that for the most part has
led to defensible results. Our claim is that analytical clarity can be
achieved and that more meaningful exposition will occur if the tradition-
al analysis is employed with the conduct requirement of Robinson and
the correlation requirement of Bouie more transparently in mind. The
rest we would leave as it is.



