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INTRODUCTION

CCORDING to the dominant American theory of intellectual prop-
erty, copyright and patent laws are premised on providing creators
with just enough incentive to create artistic, scientific, and technological
works of value to society by preventing certain would-be copiers’ free-
riding behavior." Another group of scholars reasons instead that creators
deserve moral rights in their works either by virtue of the labor they ex-
pend to create them or because the works are important components of
creators’ personhoods (the aspects of creators’ personalities infused into
and bound up in their works).? Other academics highlight a rhetoric fo-
cused on authorship and inventorship within intellectual property law,
all the while assuming that it is devoid of substantive effect.®
Scholars nearly always see the utilitarian and moral-rights theories as
disjoint,* likely because utilitarian theories are more concerned with
maximizing benefit to society via a properly calibrated incentive to crea-
tors whereas moral-rights theories place more emphasis on the creator’s
interests. In this Article, | show that the two theories can be complemen-
tary in important ways because there is a utility to moral-rights concerns.
As evidence from a multitude of vantage points demonstrates, creators
of copyrightable and patentable work typically attach great significance
to both their personhood and labor interests in their work.> As such, the
incentive to create ought to be all that much stronger when intellectual
property laws are structured both to protect and to communicate solici-
tude for authors’ personhood and labor interests. Drawing on a rich legal

! See infra Section I.A. Typically grounded in distinct theories are other important forms
of intellectual property, such as trademarks. Jeanne C. Fromer, The Role of Creativity in
Trademark Law, 86 Notre Dame L. Rev. 1885, 1894-96 (2011). | do not consider those other
forms herein.

% See infra Section 1.B.

3 See Oren Bracha, The Ideology of Authorship Revisited: Authors, Markets, and Liberal
Values in Early American Copyright, 118 Yale L.J. 186, 188 (2008); Stewart E. Sterk, Rhet-
oric and Reality in Copyright Law, 94 Mich. L. Rev. 1197, 1197 (1996).

4 See infra Section 11.A. In that Section, | discuss some important exceptions, which take a
different approach than mine. See, e.g., Rochelle Cooper Dreyfuss, The Creative Employee
and the Copyright Act of 1976, 54 U. Chi. L. Rev. 590, 590-91 (1987); Alfred C. Yen, The
Interdisciplinary Future of Copyright Theory, in The Construction of Authorship 159, 171
(Martha Woodmansee & Peter Jaszi eds., 1994).

® See infra Section I1.B.



FROMER_BOOK 11/15/2012 9:08 PM

2012] Expressive Incentives in Intellectual Property 1747

literature on the interaction of law and norms and expressive theories of
law, I call the ways in which copyright and patent law can protect crea-
tors’ labor and personhood interests and employ rhetoric communicating
concern for these interests “expressive incentives.” The law’s careful use
of expressive incentives can bolster the utilitarian inducement to create
valuable intellectual property. This particular marriage of the utilitarian
and moral-rights theories in the use of expressive incentives has been
under-theorized, if not overlooked, as a valuable arrow in intellectual
property’s quiver.® When scholars have explored incentives in intellec-
tual property, they have not looked much beyond offering pecuniary in-
centives’ to appreciate that utilitarian incentives can be expressive as
well. I ground the notion of expressive incentives in intellectual property
in the analogous philosophical issue of the possibility of rights in utili-
tarian systems.

| approach this broadening of incentive possibilities from the utilitari-
an position, which is concerned with promoting society’s cultural, tech-
nological, and scientific progress at a minimal cost to society, through
limited grants to authors and inventors of rights in their works. By com-
plicating the conceptual landscape of intellectual property incentives to
include expressive incentives, this Article seeks to open another line of
inquiry into the optimal structure of incentives. For society’s benefit, in-
tellectual property utilitarians seek to award the least incentive possible

® Some legal scholarship occasionally hints at related possibilities. E.g., Sara K. Stadler,
Forging a Truly Utilitarian Copyright, 91 lowa L. Rev. 609, 664—65 (2006) (“[W]ithholding
copyright from fine artists—but granting moral rights—would address the primary concerns
of Creators, who care more about the integrity of their work, and receiving credit for its au-
thorship, than they do about licensing its reproduction on consumer goods.”); cf. Jane C.
Ginsburg, Moral Rights in a Common Law System, 1 Ent. L. Rev. 121 (1990) (analyzing
how some common-law countries—Australia, the United Kingdom, and the United States—
have recently implemented moral-rights protections for authors).

"E.g., David S. Abrams, Did TRIPS Spur Innovation? An Analysis of Patent Duration and
Incentives To Innovate, 157 U. Pa. L. Rev. 1613, 1615 (2009); lan Ayres & Paul Klemperer,
Limiting Patentees’ Market Power Without Reducing Innovation Incentives: The Perverse
Benefits of Uncertainty and Non-Injunctive Remedies, 97 Mich. L. Rev. 985, 986-87
(1999); Shyamkrishna Balganesh, Foreseeability and Copyright Incentives, 122 Harv. L.
Rev. 1569, 1571 (2009); William M. Landes & Richard A. Posner, An Economic Analysis
of Copyright Law, 18 J. Legal Stud. 325, 326-27 (1989). But cf. Lydia Pallas Loren, The
Pope’s Copyright? Aligning Incentives with Reality by Using Creative Motivation to Shape
Copyright Protection, 69 La. L. Rev. 1, 4 (2008) (suggesting that there are “types of works
created and distributed without the primary motivation being the marketable right provided
by copyright law,” such as model legal codes and advertising copy); Diane Leenheer Zim-
merman, Copyrights as Incentives: Did We Just Imagine That?, 12 Theoretical Inquiries L.
29, 29 (2011) (discussing the inadequacy of the incentive model).
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in exchange for a requisite degree of valuable artistic, scientific, and
technological creation.® Expressive incentives are likely to assist utilitar-
ians in this quest. Many might be relatively cost free for society to pro-
vide but are very valuable to creators themselves, thereby enhancing the
intellectual property incentive at little loss to society at large. In fact, it
is plausible that, to secure expressive incentives, individual creators
would be willing to relinquish some traditional pecuniary incentives that
are costly for society to provide. Expressive interests, however, ought to
be protected only when the utilitarian analysis indicates that the benefits
of doing so exceed the costs. Moral-rights interests ought to yield to the
utilitarian calculus whenever there is a conflict between the two, largely
because extensive protection of moral rights is likely to harm society’s
cultural, scientific, and technological progress.

I focus in this Article on creators’ expressive interests vis-a-vis their
works. Like creators, users of copyrightable and patentable works gen-
erally can have expressive interests in the works they consume.® Similar-
ly, follow-on creators can have expressive interests in borrowing from or
even destroying previous creators’ works.™ Crafting optimal intellectual
property laws requires accounting for these expressive interests as well.
Broadly speaking, utilitarians ought to be concerned with the societal
cost, including expressive deadweight loss, imposed by granting particu-
lar incentives. These sorts of important expressive interests are, howev-
er, beyond this Article’s scope.

After setting the theoretical stage in Parts | and Il, Part Il goes
through a number of potential applications of expressive incentives in
copyright and patent laws. My discussion there is tentatively normative.

8 Joseph P. Liu, Owning Digital Copies: Copyright Law and the Incidents of Copy Owner-
ship, 42 Wm. & Mary L. Rev. 1245, 1310 (2001).

9See Julie E. Cohen, The Place of the User in Copyright Law, 74 Fordham L. Rev. 347,
370-71 (2005); Jessica Litman, Creative Reading, 70 Law & Contemp. Probs. 175, 175, 178
(2007); Jennifer E. Rothman, Liberating Copyright: Thinking Beyond Free Speech, 95 Cor-
nell L. Rev. 463, 497-98, 500-01 (2010).

1 Amy M. Adler, Against Moral Rights, 97 Calif. L. Rev. 263, 265 (2009) (maintaining
that “moral rights law obstructs rather than enables the creation of art because the law fails to
recognize the defining role that destruction has come to play in contemporary artistic prac-
tice™); Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. Rev. 1105, 1109 (1990)
(“First, all intellectual creative activity is in part derivative. There is no such thing as a whol-
ly original thought or invention. Each advance stands on building blocks fashioned by prior
thinkers. Second, important areas of intellectual activity are explicitly referential. Philoso-
phy, criticism, history, and even the natural sciences require continuous reexamination of
yesterday’s theses.” (footnote omitted)).
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Some areas seem to be promising ones for employment of robust ex-
pressive incentives, such as: attribution; copyright’s structure of dura-
tion, right of reversion, and originality requirement; and patent’s former
first-to-invent rule and written-description requirement. Current copy-
right and patent laws already employ such incentives in these areas, but
their current form is typically anemic. By contrast, providing forceful,
expressive incentives in other areas of the law, such as integrity, adapta-
tion, and restraints on creators’ alienation of their rights, is likely to be
problematic in light of the overall utilitarian goals of copyright and pa-
tent law. | conclude with some thoughts on legal structures that might
account for the diverse set of authors and inventors and the different in-
centives that might work for them. My recommendations are tentative in
light of holes in empirical scholarship about the specific effects of vary-
ing incentives on creators and society, which future work will carry out.
It is the hope that this Article can launch a conversation—Dboth theoreti-
cal and empirical—on establishing the ideal mix of expressive and pe-
cuniary incentives to maximize their roles in the American utilitarian in-
tellectual property system.

|. THEORIES OF INTELLECTUAL PROPERTY

American copyright law protects “original works of authorship fixed
in any tangible medium of expression,” including literary works, sound
recordings, movies, and computer software code.™ To obtain copyright
protection, authors need only create a qualifying work. There is no re-
quirement that a work be published to be protected.'* Protection vests in
authors without any formalities like registration.”* A copyright holder
receives the exclusive right to reproduce the work, distribute copies of it,
and prepare derivative works, among other things, typically until sev-
enty years after the author’s death.”® Copyright protection extends to the

117 U.S.C. §8 101, 102(a) (2006); see infra Section 111.D (discussing the originality re-
quirement as expressive incentive).

1217 U.S.C. § 102(a) (requiring only that a work be “fixed in any tangible medium of ex-
pression” to be copyrightable).

3 Registration of a protected work with the Copyright Office is permissive. Id. § 408(a).
To bring an infringement action, though, a copyright holder must in the ordinary case first
have registered the copyright with the Copyright Office. Id. § 411(a).

1d. § 106.

5 1d. § 302(a); see also infra Section I11.B (analyzing the structure of duration as expres-
sive incentive).
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expression of particular ideas rather than to the ideas themselves.'® Yet
protection actually reaches well beyond the literal work to works that
have been copied and are substantially similar,"" “‘else a plagiarist
would escape by immaterial variations.””*®

Patent law looks different. It grants protection to inventors of useful,
novel, and nonobvious inventions.” Patents are granted after successful-
ly undergoing examination by the Patent and Trademark Office (“PTQO”)
to ascertain that an invention meets patentability conditions and the de-
scription in the patent application satisfies certain disclosure require-
ments.?’ The patent right permits the patentee to exclude others from
practicing the invention claimed in the patent for a term of typically
twenty years from the date the patent application was filed.”

With this brief outline of copyright and patent law, | now turn to the
theories scholars put forth to justify these laws: utilitarianism and moral
rights (in two flavors: labor-desert and personhood).

A. Utilitarianism

The Supreme Court, Congress, and many legal scholars consider utili-
tarianism the dominant purpose of American copyright®* and patent

1617 U.S.C. § 102; Nichols v. Universal Picture Corp., 45 F.2d 119, 121 (2d Cir. 1930).
According to the Supreme Court, the idea/expression distinction ““strike[s] a definitional
balance between the First Amendment and the Copyright Act by permitting free communica-
tion of facts while still protecting an author’s expression.”” Harper & Row, Publishers v. Na-
tion Enters., 471 U.S. 539, 556 (1985) (quoting Harper & Row, Publishers v. Nation Enters.,
723 F.2d 195, 203 (1983)).

Y Corwin v. Walt Disney Co., 475 F.3d 1239, 1253 (11th Cir. 2007) (quoting Ferguson v.
NBC, 584 F.2d 111, 113 (5th Cir. 1978)); Whitehead v. Paramount Pictures Corp., 53
F. Supp. 2d 38, 46 (D.D.C. 1999) (citing Williams v. Crichton, 84 F.3d 581, 587 (2d Cir.
1996)).

'8 Nichols, 45 F.2d at 121.

1935 U.S.C. §§ 101-103 (2006).

2 1d. § 131. The Patent Act requires disclosure of certain content within the patent by call-
ing for a written description, enablement, and best mode. Id. § 112. See generally Jeanne C.
Fromer, Patent Disclosure, 94 lowa L. Rev. 539, 546-94 (2009) (describing these require-
ments and arguing that they do not suffice for useful and clear disclosures).

2135 U.S.C. § 154(a).

22 geg, e.g., Harper & Row, Publishers v. Nation Enters., 471 U.S. 539, 558 (1985); Act of
May 31, 1790, ch. 15, 1 Stat. 124, 124 (declaring the purpose of the first U.S. copyright law
to be “An Act for the encouragement of learning”); 122 Cong. Rec. 2834 (1976) (statement
of Sen. McClellan); Balganesh, supra note 7, at 1576—-77; Landes & Posner, supra note 7, at
326.
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law.?* According to utilitarian theory, copyright law provides the incen-
tive of exclusive rights for a limited duration to authors to motivate them
to create culturally valuable works.** Without this incentive, the theory
goes, authors might not invest the time, energy, and money necessary to
create these works because they might be copied cheaply and easily by
free riders, eliminating authors’ ability to profit from their works.?

Parallel reasoning supports patent law’s protection of inventors’ ex-
clusive rights in their technologically or scientifically valuable inven-
tions for limited periods of time. The theory is that public benefits ac-
crue by rewarding inventors for taking two steps they likely would not
otherwise have taken: to invent, and possibly commercialize, in the first
place, and to reveal information to the public about these inventions that
stimulates further innovation.?

Utilitarianism aligns fluently with (and is frequently justified by) the
U.S. Constitution’s grant of power to Congress “[t]o promote the Pro-
gress of Science and useful Arts, by securing for limited Times to Au-
thors and Inventors the exclusive Right to their respective Writings and
Discoveries.”” Some utilitarians understand social welfare to be maxim-
ized by the creation of more artistic, scientific, and technological

2 gee, e.g., Diamond v. Chakrabarty, 447 U.S. 303, 307 (1980); Sinclair & Carroll Co. v.
Interchemical Corp., 325 U.S. 327, 330-31 (1945); Dan L. Burk & Mark A. Lemley, Policy
Levers in Patent Law, 89 Va. L. Rev. 1575, 1597-99 (2003); F. Scott Kieff, Property Rights
and Property Rules for Commercializing Inventions, 85 Minn. L. Rev. 697, 697-98 (2001).

2 Sterk, supra note 3.

% gee Alina Ng, The Author’s Rights in Literary and Artistic Works, 9 J. Marshall Rev.
Intell. Prop. L. 453, 454 (2009); cf. Symposium, The Constitutionality of Copyright Term
Extension: How Long Is Too Long?, 18 Cardozo Arts & Ent. L.J. 651, 676 (2000) [hereinaf-
ter The Constitutionality of Copyright Term Extension] (statement of Wendy Gordon) (dis-
cussing the implications of instrumentalism in copyright).

% Eromer, supra note 20, at 547-49. Utilitarian thinking comes in different flavors. One is
the prospect theory, which suggests that inventors are rewarded with a patent right to central-
ize investment in the patented invention’s commercialization and improvement, which in
turn benefits society. See Edmund W. Kitch, The Nature and Function of the Patent System,
20 J.L. & Econ. 265, 266 (1977). A related theory advocates for encouraging commercializa-
tion because of its valuable role in diffusion of inventions. See, e.g., Michael Abramowicz &
John F. Duffy, Intellectual Property for Market Experimentation, 83 N.Y.U. L. Rev. 337,
337 (2008). Another is the signaling theory, which proposes that patents are useful signals to
financiers that the patenting firm is a worthy investment. Clarisa Long, Patent Signals, 69 U.
Chi. L. Rev. 625, 636-37, 648 (2002); Gideon Parchomovsky & R. Polk Wagner, Patent
Portfolios, 154 U. Pa. L. Rev. 1, 37 (2005).

2'yU.S. Const. art. I, § 8, cl. 8.
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works.? Others, like Professor William Fisher, employ a broader under-
standing: that intellectual property protection ought to “help foster the
achievement of a just and attractive culture.”

Pursuant to utilitarianism, the rights conferred by copyright and patent
laws are designed to be limited in time and scope.*® The reason for
providing copyright and patent protection to creators is to encourage
them to produce socially valuable works, thereby maximizing social
welfare.®" If the provided rights are overly extensive, society would be
hurt (and social welfare diminished).* For one thing, exclusive rights in
intellectual property can prevent competition in protected works, thereby
allowing the rightsholder to charge a premium for access and ultimately
limiting these valuable works’ diffusion to society at large.*® For anoth-
er, given that knowledge is frequently cumulative, society benefits when
subsequent creators are not prevented from building on previous artistic,
scientific, and technological creations to generate new works.* For these
reasons, copyright and patent laws ensure both that the works they pro-
tect fall into the public domain in due course and that third parties are
free to use protected works for certain socially valuable purposes.®

At bottom, utilitarian theories of intellectual property rest on the
premise that the benefit to society of creators crafting valuable works
offsets the costs to society of the incentives the law offers to creators.®
Because this utilitarian framework establishes a cost-benefit analysis,
the leading scholarly analysis of intellectual property has used an eco-
nomic lens.*’

% See William Fisher, Theories of Intellectual Property, in New Essays in the Legal and
Political Theory of Property 168, 169-70 (Stephen R. Munzer ed., 2001) (discussing this
view).

#1d. at 172-73.

% Mark A. Lemley, The Economics of Improvement in Intellectual Property Law, 75 Tex.
L. Rev. 989, 997 (1997).

% See, e.g., Ralph S. Brown, Eligibility for Copyright Protection: A Search for Principled
Standards, 70 Minn. L. Rev. 579, 592 (1985).

¥ | emley, supra note 30, at 996-97.

% See id. at 996.

% See id. at 997-98.

% See id. at 999.

*1d. at 996-97.

% See, e.g., Suzanne Scotchmer, Innovation and Incentives (1st paperback ed. 2006); John
P. Conley & Christopher S. Yoo, Nonrivalry and Price Discrimination in Copyright Eco-
nomics, 157 U. Pa. L. Rev. 1801 (2009); F. Scott Kieff, The Case for Registering Patents and
the Law and Economics of Present Patent-Obtaining Rules, 45 B.C. L. Rev. 55 (2003); Lem-
ley, supra note 30.
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B. Moral Rights

Despite the dominance of utilitarian thinking in American intellectual
property law, scholars also proffer other theories to justify intellectual
property protection. These theories are typically grounded in the notion
of natural or moral rights that authors and inventors deserve by virtue of
having created their works.® I use the term “moral rights” herein to refer
to deontological theories of intellectual property, rather than the class of
laws, almost all foreign to the United States, that explicitly incorporate
these theories.*

Moral-rights theories typically come in two flavors: labor-desert and
personhood. Labor-desert theory sees intellectual property rights as a
Lockean acknowledgment of the labor of creation, in granting copyright
or patent protection to creators that have worked sufficiently hard.”” Ac-
cording to Professor Wendy Gordon’s articulation of this line of think-
ing, intellectual property rights cease to be justified when they
“harm . . . other persons’ equal abilities to create or to draw upon the
preexisting cultural matrix and scientific heritage.”*" Unlike the utilitari-
an viewpoint, which seeks to discontinue intellectual property rights
when they cease to be efficient, the American labor-desert approach typ-
ically refuses to grant protection in labored-on works only when third
parties are prevented from drawing on the public domain.*

Personhood theories also establish intellectual property protection as a
moral right of sorts, but unlike labor-desert approaches, they see a crea-
tive work as a Hegelian extension of the author’s personality.” Accord-
ing to Professor Margaret Radin, a leading American legal-personhood

3 See, e.g., Balganesh, supra note 7, at 1576-77; Brown, supra note 31, at 589-90.

¥ See Roberta Rosenthal Kwall, The Soul of Creativity: Forging a Moral Rights Law for
the United States 37-52 (2010) (describing protections in France, Germany, and other coun-
tries). Legal implementations principally encapsulate rights of attribution and integrity. Id. at

5.

“0 Robert P. Merges, Justifying Intellectual Property 31-67 (2011); Wendy J. Gordon, A
Property Right in Self-Expression: Equality and Individualism in the Natural Law of Intel-
lectual Property, 102 Yale L.J. 1533, 1540-83 (1993); Justin Hughes, The Philosophy of In-
tellectual Property, 77 Geo. L.J. 287, 296-330 (1988).

! Gordon, supra note 40, at 1563-64.

“21d. at 1564; cf. Seana Valentine Shiffrin, Lockean Arguments for Private Intellectual
Property, in New Essays in the Legal and Political Theory of Property, supra note 28, at 138,
146-58 (arguing that Lockean arguments justify only minimal protection).

3 Lawrence C. Becker, Deserving To Own Intellectual Property, 68 Chi.-Kent L. Rev. 609
(1993); Hughes, supra note 40, at 330-65; Margaret Jane Radin, Property and Personhood,
34 Stan. L. Rev. 957, 957 (1982).
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theorist, “to achieve proper self-development—to be a person—an indi-
vidual needs some control over resources in the external environment.
The necessary assurances of control take the form of property rights.”*
There are related understandings of personhood: Professor Roberta
Kwall sees “the [work’s] importance as a reflection of the author’s
meaning and an embodiment of her message.”* Professor Sonia Katyal
views creative works as expressions of a person’s individualism and
freedom.”® And Professor Stewart Sterk perceives that a theory grounded
in moral rights “conjures up a genius irrevocably committed to his
work.”"

Despite its occasional invocation in copyright, personhood theory is
less frequently invoked as an explanation for patent law.”® Kwall sug-
gests that personhood theories are absent in patent law because function-
al scientific and technological works “are perhaps less likely [than artis-
tic works] to need modifications that may ultimately conflict with the
creator’s artistic vision in order to serve their intended functions.”*® Al-
ternatively, Professor Justin Hughes hypothesizes “an implicit social
judgment that the degree of personality reflection in most patented
works is different and smaller than in most copyrighted works.” To
him, patentable inventions

usually embody strongly utilitarian solutions to very specific needs.
We tend not to think of them as manifesting the personality of an indi-
vidual, but rather as manifesting a raw, almost generic insight. In in-
venting the light bulb, Edison searched for the filament material that
would burn the longest, not a filament that would reflect his personali-
ty. Marconi chose to use a particular wavelength for his radio because
that wavelength could travel much farther than waves slightly longer,
not because that wavelength was his preferred form of expression.”

“ Radin, supra note 43, at 957; accord Jeremy Waldron, The Right to Private Property 4
(1988) (noting that Hegelians “establish a connection between respect for property and re-
spect for persons”). While Radin discusses the general theory for property in depth, she
merely notes that personhood theory has relevance to copyright law. Radin, supra note 43, at
1013 n.202.

> Kwall, supra note 39, at 25.

“ Sonia K. Katyal, Semiotic Disobedience, 84 Wash. U. L. Rev. 489, 490-93 (2006).

“7 Sterk, supra note 3.

8 _emley, supra note 30, at 1031.

“9 Roberta Rosenthal Kwall, Originality in Context, 44 Hous. L. Rev. 871, 874-75 (2007).

% Hughes, supra note 40, at 351.

1 1d. at 341-42.



FROMER_BOOK 11/15/2012 9:08 PM

2012] Expressive Incentives in Intellectual Property 1755

That said, other scholars underscore a strong notion of the romantic
inventor employing his or her particular brand of genius to create valua-
ble scientific and technological works.* In fact, Radin’s characterization
of the connection between personhood and control over one’s resources
seems just as apt for inventions as it does for artistic works protected by
copyright law.>

All in all, an inventor might maintain personhood interests in his or
her creations, but perhaps in different ways than those an author retains
in his or her artistic works, an issue to which | return in Subsection
11.B.2.

Personhood theories typically suggest a broader scope of intellectual
property protection than utilitarian and labor-desert theories. Margaret
Radin theorizes that “[o]nce we admit that a person can be bound up
with an external ‘thing’ in some constitutive sense, . . . by virtue of this
connection the person should be accorded broad liberty with respect to
control over that ‘thing.””*

Professor Robert Merges has also recently invoked a Kantian notion
of autonomy as justifying intellectual property protection.> To Merges,
intellectual property rights are valuable because they “respect claims
over [creative] objects that are bound up with the exercise of an individ-
ual’s will” and thereby promote their personal freedom.* In turn, such
rights allow creative individuals the opportunity to seek to devote them-
selves professionally and fully to their talents.>” There are limits to rights

2 Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 Tex. L. Rev.
873, 880 (1997) (reviewing James Boyle, Shamans, Software, and Spleens: Law and the
Construction of the Information Society (1996)) (“Think of Einstein the patent clerk, work-
ing late into the night on the theory of relativity, or Darwin the scientist-explorer, recording
in his journal ideas that would shake the world.”); accord Keith Aoki, Authors, Inventors and
Trademark Owners: Private Intellectual Property and the Public Domain Part 1I, 18 Colum.-
VLA J.L. & Arts 191, 213-18 (1994) (observing that patent law confers rights on inventors
that have employed a particular brand of creative genius).

%% Supra text accompanying note 44.

% Radin, supra note 43, at 960. But see Justin Hughes, The Personality Interest of Artists
and Inventors in Intellectual Property, 16 Cardozo Arts & Ent. L.J. 81, 81-82 (1998) (noting
the argument that “the creator’s personality interest in her work must be balanced against the
personality interest of consumers—who will be further creators—using her work in their
own acts of creation/expression”); Rothman, supra note 9, at 499-500 (same); John Tehrani-
an, Parchment, Pixels, & Personhood: User Rights and the IP (Identity Politics) of IP (Intel-
lectual Property), 82 U. Colo. L. Rev. 1, 5-6 (2011) (same).

%% Merges, supra note 40, at 68-101.

*1d. at 72.

%" See id. at 195.
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under this theory, according to Merges, because property claims “must
not be so broad that they interfere with the freedom of fellow citizens.”*®

Congress, federal courts, and commentators tend to disclaim any sig-
nificant presence of moral-rights protection within American copyright
and patent law> beyond the limited rights of attribution and integrity
(preventing a work’s destruction or alteration) set forth in the Visual
Artists’” Rights Act of 1990.% Other countries, such as France, Germany,
and Italy, provide authors with broad—often perpetual and inalienable—
protections sounding in moral-rights interests: principally, the rights of
attribution, integrity, retraction of a work from the public, and first dis-
closure of a work to the public.®

C. Rhetoric of Moral Rights

Despite the dominance of the utilitarian framework in American intel-
lectual property protection, scholars acknowledge historical and rhetori-
cal uses of moral rights in copyright law.** Legal commentators similar-
ly point to inventorship rhetoric in patent law. This Section explores
these scholars’ discussions of these rhetorical relics of moral rights in
American intellectual property law.

In the context of copyright, Professor Oren Bracha writes:

Authorship is copyright’s ghost in the machine. In American cul-
ture, . .. the author—as the heroic creator of original intellectual
works and as their rightful owner—Ilooms large. The author plays an
important role in popular understanding of copyright law . . . . Even in
this postmodern era during which the “death of the author” has been

% 1d. at 80, 89-91.

% Register of Copyrights, 87th Cong., Report of the Register of Copyrights on the General
Revision of the U.S. Copyright Law 4 (Comm. Print 1961) [hereinafter Copyright Office
Report]; Kwall, supra note 39, at 23-26; Orrin G. Hatch, Toward a Principled Approach to
Copyright Legislation at the Turn of the Millennium, 59 U. Pitt. L. Rev. 719, 722 (1998); see
also Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 34-35 (2003).

% visual Artists’ Rights Act, Pub. L. No. 101-650, §§ 601-610, 104 Stat. 5089, 5128-30
(1990) (codified at 17 U.S.C. § 106A (2006)). But see H.R. Rep. No. 100-609, at 32-37
(1988) (asserting that pre-1990 copyright law granted moral rights required by the Berne
Convention).

&1 Adler, supra note 10, at 268; Henry Hansmann & Marina Santilli, Authors’ and Artists’
Moral Rights: A Comparative Legal and Economic Analysis, 26 J. Legal Stud. 95, 95-96
(1997).

%2 Bracha, supra note 3, at 188; Peter Jaszi, Toward a Theory of Copyright: The Metamor-
phoses of “Authorship”, 1991 Duke L.J. 455, 455.
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proclaimed countless times, we often continue to picture solitary au-
thors creating original ideas ex nihilo through their intellectual labors.
This picture lies at the normative heart of our vision of copyright.®

By authorship, Bracha appears to be referring to its prototypical act
by a prototypical actor: as Professor Jane Ginsburg puts it, “a human be-
ing who exercises subjective judgment in composing the work and who
controls its execution.”®

Copyright’s authorial focus first coalesced in England in the early
eighteenth century. It was in England that a true and extensive copyright
system first arose, following on the heels of laws that had promoted
crown favoritism, printer monopolies, and censorship.® Soon after the
printing press arrived in England in 1476, royal grants of privilege and
patents to publishers for exclusive printing of certain books or types of
books became common.® Once a publisher acquired an author’s work,
the author’s rights were at an end.®’

The author, however, was emerging as a central figure,®® not in small
part because of a growing professional class of writers.”® In 1710 the
Statute of Anne, the first copyright legislation, was enacted, and it be-
came a model for all early American copyright legislation.” Its stated
purposes were to relieve authors from piracy and “for the Encourage-

% Bracha, supra note 3. Aspects of copyright law cannot be explained so easily in terms of
authorship, such as the right’s expansion over time. See Lemley, supra note 52, at 887 (“Has
authorship gotten more romantic over time? Surely not since the invention of the romantic
authorship concept, which . . . traces to the eighteenth century.”). Mark Lemley suggests that
the phenomenon of propertization explains this expansion and other facets of copyright law.
Id. at 874.

% Jane C. Ginsburg, The Concept of Authorship in Comparative Copyright Law, 52 De-
Paul L. Rev. 1063, 1066 (2003). An exhaustive definition of authorship would surely be
more complex (and would tend to vary by country). Id. at 1064. The most important copy-
right treaty, the Berne Convention, principally permits member countries to define author-
shi? as they see fit. Id. at 1069.

% Bruce W. Bugbee, Genesis of American Patent and Copyright Law 50-51 (1996).

% Benjamin Kaplan, An Unhurried View of Copyright 2-3 (1967).

%7 Bugbee, supra note 65.

% Bracha, supra note 3, at 193; Ginsburg, supra note 64, at 1064.

% Lionel Bently & Jane C. Ginsburg, “The Sole Right . .. Shall Return to the Authors”:
Anglo-American Authors’ Reversion Rights from the Statute of Anne to Contemporary U.S.
Co;o)yright, 25 Berkeley Tech. L.J. 1475, 1477-78 (2010).

™ Craig Joyce, “A Curious Chapter in the History of Judicature”: Wheaton v. Peters and
the Rest of the Story (of Copyright in the New Republic), 42 Hous. L. Rev. 325, 330, 361
(2005).
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ment of learned Men to Compose and Write useful Books.”" This legis-
lation transformed what had been the printer’s right into the author’s
right.

Oren Bracha meticulously describes the injection of authorship into
American copyright in the eighteenth and nineteenth centuries.” In the
eighteenth century, like England, the United States bestowed copyright
on a work’s author rather than its publisher.” Nineteenth-century devel-
opments continued to emphasize the author’s centrality in copyright law.
For example, the requirement that works be original to the author to be
copyrightable became a rhetorically central aspect of copyright law,
even as courts rendered the originality threshold minimal.” Additional-
ly, copyright scope expanded from protecting only against near verbatim
duplication of works to “general control of an intellectual work.”” De-
spite these outward manifestations of author centrality, actual authorial
ownership of copyrights weakened in the nineteenth century through
rules like the work-for-hire doctrine, which vested many copyrights in
employers.™

Copyright’s current rhetoric is similarly grounded in an authorial fo-
cus. Bracha posits that “[a]Juthorship as embedded in copyright law is an
ideology,” often in ways that do not realistically characterize actual au-
thorship.”” He concludes that “authorship in modern copyright discourse
[is] merely a harmless declaratory layer of rhetoric, a relic of bygone
times that has little influence on ‘real’ copyright law.”"

Stewart Sterk agrees that this rhetoric is present in current copyright
law. Sterk, however, is convinced that its presence is harmful, in that it
results in an overprotective copyright law unmoored from utilitarian re-
alities.” He observes that this rhetoric “evokes sympathetic images of
the author at work,” with the aim of “extending the scope of copyright
protection [to] relieve[] the author’s plight.”® Sterk notes that this au-

™ Statute of Anne, 1710, 8 Ann., ¢.19 (Eng.).

"2 Bracha, supra note 3, at 189.

2.

" |d. at 190; Jaszi, supra note 62, at 483. But cf. infra Section I11.D (elaborating on how
the originality requirement can be an expressive incentive).

"® Bracha, supra note 3, at 190.

8 |d. at 191, 248-55; see infra Sections 111.A-B (discussing the work-for-hire doctrine in
the contexts of attribution and duration).

" Bracha, supra note 3, at 266-67.

®1d. at 267.

" Sterk, supra note 3.
80 4.
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thor-centered rhetoric has accompanied most attempts (often successful)
at expanding copyright protection.®" As a result, he thinks that copyright
law protects works, like architectural designs, which do not need the
copyright incentive to be created.® He also argues that copyright law’s
attempts to reward deserving authors are misplaced because “[t]he bene-
ficiaries of expanded copyright doctrine often are not struggling authors
but faceslsess corporate assignees well-versed in the ways of the business
world.”

A comparable story of creator-centered rhetoric might be told in pa-
tent law. Despite the scarcity of moral-rights invocations in patent law,
there is rhetoric in patent law depicting the inventor as a romantic indi-
vidual who infuses inventive genius into his or her creations.** For one
thing, patent rights initially vest in inventors, who must technically file a
patent application, even in the now-common case of corporate assign-
ment of patent rights.®® Moreover, an inventor’s name will always re-
main on a patent for his or her invention, even if someone else owns the
patent rights.®

In sum, although utilitarian thinking dominates American justifica-
tions of intellectual property law, there are also voices proclaiming mor-
al rights—in its two flavors of labor-desert and personhood—as the legal
rationale. Supplementing these voices are scholars who highlight signif-
icant rhetoric about authorship and inventorship in intellectual property
laws.

1. EXPRESSIVE INCENTIVES IN INTELLECTUAL PROPERTY

In this Part, | show that theories of utilitarianism and moral rights are
not disjoint, as conventional wisdom tends to suggest. | demonstrate that
they can frequently work together harmoniously to maximize societal
benefit from improved production of artistic, scientific, and technologi-
cal works. Relatedly, the scholarly emphasis on creator-centered rhetoric

®11d. at 1199.

%21d. at 1197-98.

%1d. at 1198.

8 See Aoki, supra note 52, at 213-16.

% See Steven Cherensky, Comment, A Penny for Their Thoughts: Employee-Inventors,
Preinvention Assignment Agreements, Property, and Personhood, 81 Calif. L. Rev. 595,
599-600, 605, 649 (1993) (citing 35 U.S.C. § 111 (1988)).

% See Hughes, supra note 40, at 351; infra Section I1I.A (discussing attribution in patent
law).
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in intellectual property law overlooks the substantive impact that expres-
sions of solicitude for and protection of creators’ interests can have on
stimulating the development of valuable copyrightable and patentable
creations.

Evidence from multiple vantage points demonstrates how significant-
ly authors and inventors care about their personhood and labor interests
in the works they create. Pertinently, as discussed further below, they
believe that their self-concept is critically bound up in their creations;
they are uniquely situated to employ their personal vision and genius to
create their works; they create in large part for reputational gains; they
psychologically possess their creations; and they often hold strong inter-
ests ir;7their works and their works’ integrity by virtue of their expended
labor.

As such, utilitarians ought to be deeply occupied with giving weight
in intellectual property laws to creators’ moral-rights interests in appro-
priate circumstances. Utilitarians, focused on providing for society’s
gain via a minimal incentive for maximal artistic, scientific, and techno-
logical production, ought to appreciate that copyright and patent laws’
substantive protections and expressions of solicitude for creators’ moral
rights in a variety of ways can provide expressive incentives for creators
to create, perhaps in ways that traditional pecuniary incentives do not.®
Of course, utilitarians ought to be concerned also with the societal
costs—both pecuniary and expressive—imposed by granting particular
expressive incentives, just as they ought to be concerned with such costs
when it comes to granting pecuniary incentives. Only when the societal
benefits of granting expressive incentives exceed the societal costs
should they be offered.

In building this case for expanding the concept of intellectual proper-
ty’s incentives to include expressive incentives as well as traditional pe-
cuniary ones, | draw parallels to literature on law and norms and expres-
sive theories of the law. This literature has been underutilized in

8 See infra Section 11.B; cf. Merges, supra note 40, at 114 (“The universal experience of
creative people is that fashioning something new and distinctive almost always requires sus-
tained attention, effort, and personal vision.”).

8 Cf. Eric R. Claeys, Takings, Regulations, and Natural Property Rights, 88 Cornell L.
Rev. 1549, 1559 (2003) (“Utilitarianism and personhood now provide the two main justifica-
tions for [real] property rights. . . . Founding Era natural-right theory started from the insight
that people rely on having free control over their labor and their external possessions. If this
insight is substantially correct, that reliance must count heavily in a utilitarian justification of

property.”).
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intellectual property discussions with regard to incentives within copy-
right and patent law.* 1 also emphasize the consistency of my inclusive
notion of expressive incentives with philosophical work on consequen-
tialism.

Section I1.A discusses the possibility of connecting utilitarianism and
moral rights. Section I1.B provides the lynchpin for this combination by
setting out evidence that authors and inventors care deeply about their
personhood and labor interests in their creations. Ultilitarianism ought
therefore to give serious weight to expressive incentives to authors and
inventors, where appropriate. Section I1.C builds further support for ex-
pressive incentives by grounding the notion in scholarship on law and
norms, expressive theories of law, and philosophical utilitarianism.

A. Connecting Utilitarianism and Moral Rights

The theories of utilitarianism and moral rights, as presented in the
previous Part, are almost always seen as disjoint.*® Scholars typically
choose just one of the theories on which to hang their views of intellec-
tual property. American courts usually favor utilitarianism over the other
theories.* For example, the Supreme Court has noted that “[t]he primary
objective of copyright is not to reward the labor of authors, but ‘[t]o

8| egal scholarship discusses norms with regard to regimes outside the scope of tradition-
al intellectual property laws. See, e.g., Emmanuelle Fauchart & Eric von Hippel, Norms-
Based Intellectual Property Systems: The Case of French Chefs, 19 Org. Sci. 187, 187-88
(2008) (cooking); Jacob Loshin, Secrets Revealed: Protecting Magicians’ Intellectual Prop-
erty Without Law, in Law and Magic: A Collection of Essays 123, 124 (Christine A. Corcos
ed., 2010) (magic); Dotan Oliar & Christopher Sprigman, There’s No Free Laugh (Any-
more): The Emergence of Intellectual Property Norms and the Transformation of Stand-Up
Comedy, 94 Va. L. Rev. 1787, 1790-91 (2008) (stand-up comedy). There is also scholarship
on norms and their relationship to copyright and patent law. See, e.g., Arti Kaur Rai, Regu-
lating Scientific Research: Intellectual Property Rights and the Norms of Science, 94 Nw. U.
L. Rev. 77, 79-80 (1999) (discussing norms as an alternative to securing exclusive patent
rights); Jennifer E. Rothman, The Questionable Use of Custom in Intellectual Property, 93
Va. L. Rev. 1899, 1905-06 (2007) (discussing influence of norms on scope of IP rights);
Sean B. Seymore, Rethinking Novelty in Patent Law, 60 Duke L.J. 919, 928-29 (2011) (ref-
erencing a “disconnect between patent law and the norms of science”); John Tehranian, In-
fringement Nation: Copyright Reform and the Law/Norm Gap, 2007 Utah L. Rev. 537, 543—
50 (discussing disparity between copyright law and norms of infringement).

9 See, e.g., Brown, supra note 31, at 607; Julie E. Cohen, Creativity and Culture in Copy-
right Theory, 40 U.C. Davis L. Rev. 1151, 1155 (2007); Jane C. Ginsburg, A Tale of Two
Copyrights: Literary Property in Revolutionary France and America, 64 Tul. L. Rev. 991,
993-94, 1023 (1990); Jessica Silbey, The Mythical Beginnings of Intellectual Property, 15
Geo. Mason L. Rev. 319, 319 (2008); see also Radin, supra note 43, at 984-86.

%! See supra Section I.A.
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promote the Progress of Science and useful Arts.””% Similarly, the Se-
cond Circuit has observed that “American copyright law . .. does not
recognize moral rights or provide a cause of action for their violation,
since the law seeks to vindicate the economic, rather than the personal,
rights of authors.”®® Why utilitarianism and moral rights seem incompat-
ible to so many usually goes unanalyzed. Nonetheless, explicit evalua-
tors note that utilitarian theories are more concerned with maximizing
benefit to society via a properly calibrated incentive to creators whereas
moral-rights theories usually more heavily emphasize creators’ inter-
ests.” In addition, American utilitarians likely neglect moral-rights di-
mensions because of their association with rejected deontological theo-
ries of intellectual property. Occasionally, as demonstrated in the
previous Part, thinkers appreciate the historical or rhetorical force of
moral-rights thinking, all the while making utilitarianism supreme in set-
ting policy.”

Nonetheless, there is helpful scholarship that suggests that utilitarian
and moral-rights theories or values can overlap in crafting intellectual
property laws.* In the context of arguing that copyright law’s work-for-
hire doctrine ought not to be applied to university academics’ works,
Professor Rochelle Dreyfuss argues that the utilitarian approach of max-
imizing the public interest ought to seek to optimize artistic works’ qual-
ity by giving authors control of their works in some circumstances.®” As
she explains, “Severing financial considerations from other creative
concerns harms . . . those [interests] of the public in high-quality, acces-
sible, creative material.”® Dreyfuss’s insight about the interaction of

% Feist Publ’ns v. Rural Tel. Serv. Co., 499 U.S. 340, 349 (1991) (quoting U.S. Const.
art. I, 8 8, cl. 8).

% Gilliam v. Am. Broad. Cos., 538 F.2d 14, 24 (2d Cir. 1976).

% See Brown, supra note 31, at 607; Ginsburg, supra note 90, at 993.

% Supra text accompanying notes 62—86.

% Cf. Eyal Zamir & Barak Medina, Law, Morality, and Economics: Integrating Moral
Constraints with Economic Analysis of Law, 96 Calif. L. Rev. 323, 325-28 (2008) (provid-
ing a general model for incorporating threshold deontological constraints into economic
analysis of the law).

" Dreyfuss, supra note 4, at 590-93, 643.

% 1d. at 606. For example, Dreyfuss reasons that granting copyright ownership to universi-
ties for academic writing might inhibit authors’ creativity by emphasizing the popular taste
to which the university would likely want the work to appeal over perhaps more controver-
sial topics. Id. at 609-10. Dreyfuss makes parallel arguments for control of academic works’
dissemination, see id. at 616—20 (arguing that university control of the timing of dissemina-
tion might dampen both the work’s quality and the author’s reputation), and the creation of
derivative works, id. at 624.
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utilitarian and moral-rights theory is that utilitarian intellectual property
laws ought to be concerned also with the quality of works produced,
something that had been a traditional focus of author-centered moral-
rights theories.* Relatedly, Professors Henry Hansmann and Marina
Santilli maintain that there can be economic reasons to support moral-
rights legislation.'® For example, a right of integrity might be useful to
society at large in ensuring that important artistic works are not altered
or mutilated.™

In another vein, Professor Alfred Yen observes that both utilitarian-
ism and moral rights should guide the structure of intellectual property
laws.'” Discussing only copyright law, Yen sets forth two reasons. First,
he sets out evidence that American law, both historically and at present,
views copyright as a tool to effectuate both utilitarianism and moral
rights.'® Second, Yen argues that the economic thinking necessary to
implement utilitarian intellectual property laws cannot answer all neces-
sary questions, such as getting hold of reliable data on individual prefer-
ences necessary for calculating utilities."™ He suggests that in those cas-
es, it is useful to supplement intellectual property rules with moral-rights
interests.'® Not dissimilarly, Robert Merges maintains that efficiency
concerns of the utilitarian flavor normally are a midlevel principle for
intellectual property law design, but at the highest level, deontological
Lockean labor theory, Kantian autonomy theory, and distributive-justice
concerns inform the law’s design.'®

This scholarship helpfully shows that utilitarianism and moral rights
can play a joint role in structuring the substantive aspects of intellectual
property laws. In this Article, | take a different approach to establish that
utilitarianism and moral rights can be and ought to be in greater conflu-
ence than the conventional wisdom would have us believe. That is, so-
licitude for, and sometimes protection of, creators’ moral-rights interests
can strengthen utilitarian incentives in copyright and patent law, thereby

% 1d. at 643.

1% Hansmann & Santilli, supra note 61, at 102, 142-43.

101 Cf. id. at 110-11 (explaining that alteration and mutilation typically transgress the right
of integrity, although complete destruction generally does not).

192yen, supra note 4, at 160-61, 171-72; accord Fisher, supra note 28, at 197-99.

193 yen, supra note 4, at 164-66.

104 1d. at 169-71.

1% 1d. at 170-72.

1% Merges, supra note 40, at 6, 13-16.
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melding the two theories together in an underexplored way.' In the
next Section, | demonstrate that evidence from numerous perspectives
shows that artists and inventors hold strong and central personhood and
labor interests in the works that they create. To maximize the utilitarian
incentive to create valuable works for society, then, it is helpful to com-
plicate our understanding of incentives beyond traditional pecuniary in-
centives to include expressive incentives that convey solicitude for and
effectuate these personhood and labor interests, thereby maximizing the
creative incentive for the benefit of society.'®

B. Creators’ Strong Beliefs in Moral Rights

This Section inspects considerable evidence from many vantage
points—including philosophy, psychology, sociology, and the arts—to
demonstrate how strongly many creators of artistic, scientific, and tech-
nological works believe in their moral rights in their works.'® Taken to-
gether, a constellation of interests that creators typically possess about
their works yields a sturdy conclusion about creators’ deep conviction in
their moral rights.

Before delving into creators’ beliefs vis-a-vis their works, a clarifica-
tion is in order. Beside the point of my inquiry is whether these creators’
beliefs reflect the process by which individuals (or groups of individu-
als) end up creating artistic, scientific, and technological works. My fo-
cus instead is on how individuals tend to perceive their creations and

97 This harmonization focuses on traditional accounts of utilitarianism rather than on
commercialization theory, as set out in Abramowicz & Duffy, supra note 26, at 337, 339 &
n.4. To the extent intellectual property laws ought to care about both works’ creators and
commercializers, there is room for both expressive and pecuniary incentives in these laws.

1% cf. David Fagundes, Property Rhetoric and the Public Domain, 94 Minn. L. Rev. 652,
660 (2010) (“In legal discourse, [rhetoric’s] appeal has two valences. First, rhetoric frames
legal arguments, and those frames determine what substantive legal analysis applies to the
issue at hand. Second, the choice to use particular terms can persuade—or dissuade—by
calling up particular associations that generate visceral reactions in listeners.”); Jessica
Silbey, Comparative Tales of Origins and Access: Intellectual Property and the Rhetoric of
Social Change, 61 Case W. Res. L. Rev. 195, 199 (2010) (concluding that some movements
to expand public access to intellectual property are undercut by utilizing the underlying rhet-
oric and values of traditional intellectual property law).

1% Some of this evidence is systematic, whereas some is more anecdotal. Although as of
yet, there have been no comprehensive empirical studies addressing this particular question,
future work attempts to start answering this question. E.g., Christopher J. Buccafusco,
Jeanne C. Fromer & Christopher J. Sprigman, Empirical Studies of Incentives in Intellectual
Property (forthcoming manuscript, to be on file with author).
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creative process, because that is critical for optimizing the incentives
that can actually motivate creators to innovate."® Therefore, while re-
search inquiries doubting the centrality of any particular authors or in-
ventors to their works’ creation are interesting,'" they are not germane
to my analysis. These theories have not typically affected norms about
the personhood and labor interests authors and inventors have in their
creations and therefore do not affect what would realistically motivate
these creators.

| separate my discussion on authors’ beliefs from that of inventors’.
Although derived from different sources, much that is said about one
will apply to the other. Nonetheless, the moral-rights interests authors
have in their works likely differ in some important ways from those in-
ventors have in their creations.

1. Authors

In a recent book on writing, the author Margaret Atwood offers three
pages of reasons why a writer writes. Many relate to an author’s person-
hood and labor interests. To list a few: “To express myself”; “Because |
knew | had to keep writing or else | would die”; “Because to create is
human. Because to create is Godlike”; “To amuse and please myself”;
“Because | was possessed”; “Because | got pregnant by the Muse and
needed to give birth to a book”; “To act out antisocial behavior for

10 cf Yochai Benkler, The Wealth of Networks: How Social Production Transforms
Markets and Freedom 37 (2006) (positing that if information producers do not need the in-
centive of exclusive rights to create and exploit their works, the justification for giving them
would be diminished).

1 Some sociological work labels the centrality of any individual’s genius to his or her
inventions “mythology,” and places the emphasis instead on sociological factors that make
almost any individual’s role incidental rather than crucial. S.C. Gilfillan, The Sociology of
Invention 10-11, 71-74 (1935). As an example of such evidence, this work points to the fre-
quency of near-simultaneous inventions. Id. at 75-76; see Mark A. Lemley, The Myth of the
Sole Inventor, 110 Mich. L. Rev. 709, 709-12 (2012) (discussing the implications of the lim-
ited importance of the sole inventor, contrary to this myth, for patent law). With regard to
literary works, one robust strand of literary analysis has sought to show that the author ought
not be the central figure in literary works, above and beyond, say, the audience that interprets
these works, those literary works from which the author is inspired and borrows, and the
publisher that distributes and markets these works. See David Saunders, Authorship and
Copyright 5-9 (1992) (showing historically that in addition to the Romantic notion of the
author, there has also been a cultural and collaborative conception of authorship); Lior Ze-
mer, The Idea of Authorship in Copyright 6 (2007); cf. Martha Woodmansee, On the Author
Effect: Recovering Collectivity, in The Construction of Authorship, supra note 4, at 15, 16—
17 (noting that the concept of authorial centrality was not always predominant).
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which | would have been punished in real life”; “To satisfy my desire
for revenge”; “Because the story took hold of me and wouldn’t let me
go”; “To search for understanding of the reader and myself”; “To bear
witness to horrifying events that I have survived”; and “To make a name
that would survive death.”*'* Some of these are about an author harness-
ing personal emotions or history into an artistic product. Others are
about satisfying some deeply felt personal urge to create something in-
trinsically linked to one’s self-concept. Yet others invoke the author’s
concern with reputation. What they share, as this Subsection shows, is
how intrinsically linked these reasons are to authors’ personhood inter-
ests and how commonly held similar beliefs are.

One critical belief authors usually have about their creations is that
they are intimately linked to their self-concept. Psychological and philo-
sophical work demonstrates that one’s possessions are tightly bound up
in a person’s self-concept.** Objects over which people have control or
which they themselves have created or manipulated are more likely to be
perceived as part of a person’s self-concept than other types of ob-
jects.™ In this context, psychological benefits shown to flow from this
connection to one’s possessions include the experience of efficacy, a
feeling of personal autonomy, and a positive association between these
possessions and one’s sense of self.'* Margaret Radin theorizes a tight
bond between self and object when the object is personal (such as some-
one’s own wedding ring), rather than fungible with another item of at
least equal market value (such as a wedding ring in a jeweler’s hands).**

12 Margaret Atwood, Negotiating with the Dead: A Writer on Writing, at xx—xxii (2002).

3 See Mihaly Csikszentmihalyi & Eugene Rochberg-Halton, The Meaning of Things:
Domestic Symbols and the Self 16 (1981); John Christman, Distributive Justice and the
Complex Structure of Ownership, 23 Phil. & Pub. Aff. 225, 235-37 (1994); Lita Furby, Pos-
sessions: Toward a Theory of Their Meaning and Function Throughout the Life Cycle, in 1
Life-Span Development and Behavior 297, 317-23 (Paul B. Baltes ed., 1978); Jon L. Pierce
et al., The State of Psychological Ownership: Integrating and Extending a Century of Re-
search, 7 Rev. Gen. Psychol. 84, 85-86 (2003); Radin, supra note 43, at 959-61.

Y Furby, supra note 113, at 312-13, 319; Pierce et al., supra note 113, at 92-93; Ernst
Prelinger, Extension and Structure of the Self, 47 J. Psychol. 13, 18 (1959); see F.W. Rud-
min & J.W. Berry, Semantics of Ownership: A Free-Recall Study of Property, 37 Psychol.
Rec. 257, 266 (1987).

115 See Christman, supra note 113, at 235-39; Pierce et al., supra note 113, at 88-90.

118 Radin, supra note 43, at 959-60.
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Psychologist Lita Furby posits, moreover, that people think something is
theirs when it is associated with them.*"’

Likely for all of these reasons, people experience these possessory
and self-concept effects with regard to their artistic creations, especially
because they are self-made and far from fungible.® A striking illustra-
tion of this notion comes from the novelist Anne Lamott, who states
with regard to writing published in her childhood, *“I understood imme-
diately the thrill of seeing oneself in print. It provides some sort of pri-
mal verification: you are in print; therefore you exist.”*** Another comes
from John Milton’s characterization of books containing authors’ es-
sences:

We should be wary . . . what persecution we raise against the living
labours of public men, how we spill that seasoned life of man, pre-
served and stored up in books; since we see a kind of homicide may
be thus committed, sometimes a martyrdom, and if it extend to the
whole impression, a kind of massacre . . . .*%°

A feeling of psychological ownership in these works—even absent
legal ownership—according to psychological research, “helps people de-
fine themselves, express their self-identity to others, and maintain the
continuity of the self across time.”*** People feel a sense of psychologi-
cal ownership when they “control[] [an object], com[e] to know the tar-
get intimately, and invest[] the self in the target.”*** All three seem to
happen in varying—but pertinent—ways when authors create artistic
works, typically by expending great amounts of time and energy to au-

Y Furby, supra note 113, at 314 (discussing this idea’s consistency with study showing
feelings of ownership based on association in children); accord Meir Dan-Cohen, Harmful
Thoughts: Essays on Law, Self, and Morality 276-77 (2002).

18 See Csikszentmihalyi & Rochberg-Halton, supra note 113, at 28; Pierce et al., supra
note 113, at 86, 93-94; accord Hegel, Philosophy of Right §§ 68-69, at 54-56 (T.M. Knox
trans., Oxford Univ. Press 1952) (1821); Hughes, supra note 54, at 87-88. On authors’ belief
that their creations are personal and not fungible, see infra notes 130-42 and accompanying
text.

119 Anne Lamott, Bird by Bird: Some Instructions on Writing and Life, at xiv (1994).

120 30hn Milton, Areopagitica: A Speech to the Parliament of England for the Liberty of
Unlicensed Printing 9-10 (Ralph, Holland & Co. 6th ed. 1906) (1644); accord Bleistein v.
Donaldson Lithographing Co., 188 U.S. 239, 250 (1903); Thomas F. Cotter, Pragmatism,
Economics, and the Droit Moral, 76 N.C. L. Rev. 1, 7-8 (1997); Hughes, supra note 40, at
329-30; Samuel D. Warren & Louis D. Brandeis, The Right To Privacy, 4 Harv. L. Rev.
193, 207 (1891).

121 pierce et al., supra note 113, at 89.

1221d. at 92.
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thor highly personal works."?* Coinciding with this view is the metaphor
of author as parent to his or her literary works, commonly invoked since
the sixteenth century.'*

Because of this possessory interest authors have in their creations,
they frequently believe strongly in their works’ integrity, in the sense
that they ought to be able to prevent their works from alteration.'® As
Michelangelo illustrates in his explanation of his control of his commis-
sioned painting of the Sistine Chapel:

As soon as | had begun this work . .. | told the Pope how, in my
opinion, the placing of the Apostles there alone would have a very
poor effect. He asked why, and I replied, “Because they also were
poor.” He then gave me fresh instructions, which left me free to do as
| thought best . .. .**®

Similarly, many authors have strong feelings about controlling the
contexts in which their works are used. For example, photographer
Richard Avedon, in licensing his works, sought to forbid other photo-
graphs from appearing on the same page as his.**’ There is a countervail-
ing view, as articulated by Professor Amy Adler, of “the profound artis-
tic importance of modifying, even destroying, works of art, and of
freeing art from the control of the artist.”*?® Adler suggests that a view
that artists have integrity interests in their work has become increasingly
obsolete.™

Beyond the strong influence of artists” creations on their self-concept
(and concomitant desire for integrity many have), much else about au-
thorship is considered to be highly personal. Authors typically view the

12 See Jeanne C. Fromer, A Psychology of Intellectual Property, 104 Nw. U. L. Rev.
1441, 1462-65 (2010). The fact that creators value their works more highly than do purchas-
ers and owners of these works, Christopher Buccafusco & Christopher Jon Sprigman, The
Creativity Effect, 78 U. Chi. L. Rev. 31, 39-40 (2011), is likely related, at least partially, to
these personhood interests.

124 See Mark Rose, Authors and Owners: The Invention of Copyright 38 (1993).

125 See Carter v. Helmsley-Spear, Inc., 71 F.3d 77, 81 (2d Cir. 1995).

128 | etter from Michelangelo to Ser Giovan Francesco Fattucci (Jan. 1524), in Artists on
Art 61, 62 (Robert Goldwater & Marco Treves eds., Pantheon Books 1945).

127 Symposium, Artists Don’t Get No Respect: Panel on Attribution and Integrity, 28 Col-
um. J.L. & Arts 435, 444-45 (2005) (statement of Eugene Mopsik).

128 Adler, supra note 10.

129 See id.
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process of creation as both personal and subjective.”®® Filmmaker Fran-
cis Ford Coppola conveys his most important piece of advice for his
children, who work in the arts: “Always make your work be person-
al.”**" As | explore in prior work on creativity’s role in intellectual prop-
erty law, artists are preoccupied with *“harnessing experiences and
themes for artistic expression.”** Painter Henri-Matisse observes that he
is “unable to distinguish between the feeling [he] ha[s] for life and [his]
way of expressing it.”**® Creativity scholars Jacob Getzels and Mihalyi
Csikszentmihalyi recount that the goal of the “artist is to be sensitive to
salient life experiences, and to translate these into [artistic] products,
thereby preserving as much of the impact of the experience as possible,
while at the same time revealing meanings that were not perceived be-
fore the work of art was completed.”*** Csikszentmihalyi elaborates that
“[a]rtists find inspiration in ‘real’ life—emotions like love and anxiety,
events like birth and death, the horrors of war, and a peaceful afternoon
in the country.”™® There is a seemingly endless supply of instances of
this principle: Spanish painter Pablo Picasso’s painting Guernica was
inspired by his views on the destruction of the Spanish Civil War, fought
during his lifetime."”*® Philip Roth’s novels about secular American Juda-
ism in the face of Jewish tradition™® mirror the world in which he grew
up.*® A recent novel by Israeli author David Grossman, about a mother

30 See Rose, supra note 124, at 113-27; Fromer, supra note 123, at 1467; Jane C. Gins-
burg, Creation and Commercial Value, 90 Colum. L. Rev. 1865, 1881-86 (1990); cf. Rebec-
ca Tushnet, Economies of Desire: Fair Use and Marketplace Assumptions, 51 Wm. & Mary
L. Rev. 513, 522-27 (2009) (arguing that creativity is often inspired by non-economic, in-
trinsic motivation).

131 Ariston Anderson, Francis Ford Coppola: On Risk, Money, Craft and Collaboration, 99U,
http:/Aww.99u.com/articles/6973/Francis-Ford-Coppola-On-Risk-Money-Craft-Collaboration
(last visited Aug. 26, 2012).

132 Eromer, supra note 123, at 1467; accord Csikszentmihalyi & Rochberg-Halton, supra
note 113, at 28; Dreyfuss, supra note 4, at 607-08.

133 Henri-Matisse, Notes d’un Peintre, La Grande Revue, (Dec. 25, 1908) (Fr.), reprinted
in Artists on Art, supra note 126, at 409, 410; accord Edward Hopper, Notes on Painting,
Preface to The Museum of Modern Art, Edward Hopper Retrospective Exhibition 17 (1933),
reprinted in Artists on Art, supra note 126, at 471, 472 (“I believe that the great paint-
ers. .. have attempted to force this unwilling medium of paint and canvas into a record of
their emotions.”).

134 Jacob W. Getzels & Mihaly Csikszentmihalyi, The Creative Vision 154 (1976).

135 Mihaly Csikszentmihalyi, Creativity 85 (1996).

1% See Gijs van Hensbergen, Guernica: The Biography of a Twentieth-Century Icon 3
(2004).

B37E g., Philip Roth, Portnoy’s Complaint (1969); Philip Roth, The Ghost Writer (1979).

138 See Philip Roth, The Facts: A Novelist’s Autobiography 135-36 (1988).
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coping with her son’s battles in the Israeli Army, works through the
pains he endured following his children’s service in the same army and
one child’s death in battle.”®® And slightly more lowbrow, a novel by re-
ality television star Nicole Richie, the adopted daughter of the singer Li-
onel Richie, is about the Hollywood lifestyle of the adopted daughter of
a famous singer.™*

Closely related to this widespread view that artists infuse their crea-
tions with their experiences and emotions is the conventional position
that artists are creative geniuses.'** As such, they are thought to employ
their originality in ways that only they could.'*

Additionally, to authors, the artistic works they create are a vehicle
for their reputation or esteem, surely a strong personhood interest.**® A
key reason many authors create literary works is the expectation of repu-
tational benefits, such as recognition and attention."** For example, in
the context of open-source software, scholars show that a quest for repu-
tation has largely driven the enterprise.'*

Finally, there is a widely held belief that authors are entitled to some
control over their works, for having labored on them.'*® William Black-
stone articulates this commonly held principle:

When a man by the exertion of his rational powers has produced an
original work, he has clearly a right to dispose of that identical work

1% Ethan Bronner, An lIsraeli Novelist Writes of Pain, Public and Private, N.Y. Times,
Nov. 17, 2010, at C1 (discussing David Grossman’s novel To the End of the Land).

Y0 Nicole Richie, The Truth About Diamonds, at vii-viii (2005).

1“1 See Rose, supra note 124, at 6, 114-22; Catherine L. Fisk, Authors at Work: The Ori-
gins of the Work-for-Hire Doctrine, 15 Yale J.L. & Human. 1, 5 (2003); Woodmansee, supra
note 111, at 16.

142 See Dreyfuss, supra note 4, at 608.

143 See generally Geoffrey Brennan & Philip Pettit, The Economy of Esteem: An Essay on
Civil and Political Society 13 (2004) (studying the central human desire for esteem, or pres-
tige).

1% Greg Lastowka, Digital Attribution: Copyright and the Right to Credit, 87 B.U. L. Rev.
41, 58 (2007).

1% See Eric S. Raymond, The Cathedral and the Bazaar 64 (1999); Lastowka, supra note
144, at 59.

1% See, e.g., Adam D. Moore, A Lockean Theory of Intellectual Property, 21 Hamline L.
Rev. 65, 78 (1997); cf. Patricia Kanngiesser et al., The Effect of Creative Labor on Property-
Ownership Transfer by Preschool Children and Adults, 21 Psychol. Sci. 1236, 1238-40
(2010) (discussing empirical evidence indicating creative labor has an effect on ownership
judgments in children and adults).
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as he pleases, and any attempt to take it from him, or vary the disposi-
tion he has made of it, is an invasion of his right of property.'*’

All in all, this Subsection demonstrates a collection of beliefs that au-
thors typically hold (as society at large often does too) about their strong
personhood and labor interests in the works they create. With this
demonstration, 1 now turn to the beliefs that inventors tend to hold with
regard to their creations.

2. Inventors

As this Subsection shows, the set of beliefs inventors hold with regard
to their inventions is similar to those artists hold about their works.
However, they are not identical. Even though both artists and inventors
believe they have personhood and labor interests in their works, there
appear to be some crucial differences.

Just as authors believe their creations are intimately linked to their
self-concept," so too inventors think their inventions are closely linked
to theirs. Given that they created their inventions, they tend to feel tight-
ly bound to them.* In fact, inventors discuss how much their inventions
are a part of their identity.™ Relatedly, empirical work demonstrates the
considerable significance inventors attach to the personal satisfaction
and intellectual challenge they derive from inventing.” Psychological

72 william Blackstone, Commentaries *405-06; accord Rose, supra note 124, at 34—38
(describing Daniel Defoe’s similar writings).

18 See supra text accompanying notes 113-24124.

9 pierce et al., supra note 113, at 93.

%0 See J.A. Chambers, Relating Personality and Biographical Factors to Scientific Creativ-
ity, 78 Psychol. Monographs: Gen. & Applied, no. 7, 1964, at 1, 6, 18-19 (“The creative re-
search man thus emerges as the dominant, strongly motivated individualist who is self-
propelled and whose interests are channeled away from social and civic activities and are
directed towards his own individual research problems.”). There is a countervailing norm in
the sciences, that of a form of communism, in that “[t]he substantive findings of science are
a product of social collaboration and are assigned to the community.” Robert K. Merton, The
Sociology of Science 273 (Norman W. Storer ed., 1973). Professor Robert Merton’s thinking
might hold more strongly for the scientific community generating theories than for techno-
logical innovators. The former is less relevant to intellectual property, as scientific theories
typically are not protectable, while innovation based on those theories is. Fromer, supra note
123, at 1442, 1449-50.

151 See, e.g., Henry Sauermann & Wesley M. Cohen, What Makes Them Tick? Employee
Motives and Firm Innovation, 56 Mgmt. Sci. 2134, 2134 (2010); John P. Walsh & Sadao
Nagaoka, Who Invents?: Evidence from the Japan-U.S. Inventor Survey 22 (Research Inst.
of Econ., Trade & Indus., Working Paper No. 09-E-034, 2009), available at
http://www.rieti.go.jp/jp/publications/dp/09e034.pdf; Alfonso Gambardella et al., PatVal-EU



FROMER_BOOK 11/15/2012 9:08 PM

1772 Virginia Law Review [Vol. 98:1745

research also shows that the desire for self-expression is a main reason
why inventors invent.*

An extreme story illustrates the strong connection inventors can feel
to their creations. In the 1980s, Petr Taborsky worked for a Florida pow-
er company, having been assigned to assist on a research project using
bacteria to extract ammonia from a type of clay used in filtering water.*
The company terminated the project after it appeared that it would not
be successful and reassigned Taborsky to work on other tasks. Taborsky,
captivated by the research problem, nonetheless continued to work on
the original research question.”™ Taborsky figured out how to use bacte-
ria to accomplish this extraction by raising the temperature.'™ Taborsky
was stunned to learn that he had no legal rights in the invention, having
signed them away to his employer in his contract.™® Angry and deter-
mined, he refused to turn over his research notebooks.”™ Taborsky
fought so far as to be convicted of theft of the notebooks, being jailed
for refusing to assign to the company the patents he ultimately secured
for the invention, and later refusing an executive pardon.™®® Taborsky
stated that he was willing to go to jail because his employers “weren’t
entitled to” his invention.”® Although he was likely driven in part by pe-
cuniary considerations, the extent to which he was willing to be pun-
ished surely underscored his personhood-based determination, in his
words, that “the notebooks were mine and the work was mine.”*®

Another personhood interest in which inventors, and society writ
large, believe is that inventors are creative geniuses, uniquely situated to
fashion their inventions.® Professor Catherine Fisk elaborates that

Project, The Value of European Patents: Evidence from a Survey of European Inventors, 4—
5, 35-36 (2005), available at http://www.alfonsogambardella.it/PATVALFinalReport.pdf.

152 Joseph Rossman, Industrial Creativity: The Psychology of the Inventor 200 (1964).

1:2 Leon Jaroff, Intellectual Chain Gang, Time, Feb. 10, 1997, at 64.

155 Id

1% See id.

157 |d

158 |d

9 Taborsky Case Study: Wastewater Treatment 8, IPAdvocate.org, http://www.
ipadvocate.org/studies/taborsky/Taborsky.pdf (last visited Aug. 23, 2012).

180 Morning Edition: Disputes Rise over Intellectual Property Rights (NPR radio broadcast
SePt. 30, 1996), transcript available at http://www.cptech.org/ip/npr.txt.

®1 See Gilfillan, supra note 111, at 72; Catherine L. Fisk, Removing the ‘Fuel of Interest’
from the ‘Fire of Genius’: Law and the Employee-Inventor, 1830-1930, 65 U. Chi. L. Rev.
1127, 1133, 1137-38, 1160 (1998); Hughes, supra note 54, at 143-45.
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“[t]he popular and even the academic vision of invention in the nine-
teenth century was that of the genius alone in his workshop, tinkering
away until suddenly a bright idea came to him in a flash.”*** A quintes-
sential (and somewhat mythical) example is Thomas Edison, depicted as
laboring and tinkering with possibilities for the light bulb and then com-
ing up with a solution in a stroke of genius.'® Thomas Jefferson, a noted
inventor himself, colorfully called inventions “the fugitive fermentation
of an individual brain.”** Fisk observes that this view has been so
longstanding that “[b]y the nineteenth century, . . . it was so widely ac-
cepted as to seem a matter of natural right.”*® Twentieth-century psy-
chological work confirms the continuing endurance of this belief, show-
ing that an inventor’s most important characteristic is perceived to be
originality.'®

Take Johannes Gutenberg’s invention of the printing press as but one
example of an inventor’s unique situatedness. A critical step in Guten-
berg’s invention required solving how to press paper to affix images or
type.'® Gutenberg did so when he was participating in a wine harvest,
which led him to draw a connection between using the principles for
pressing grapes to make wine to press paper to affix images or type.'®
This illustration suggests what sociologist Robert Merton has shown
more systematically, that “[o]nce a scientific problem has been defined,
profound individual differences among scientists will affect the likeli-
hood of reaching a solution.”*®

This belief that inventors are uniquely placed to solve particular prob-
lems in certain ways is distinct from views about authors’ uniquely per-
sonal connection to their artistic works. Inventors, unlike authors, are ul-
timately guided to their creations by functional considerations of solving
a particular problem, such as cooling air, creating software to encrypt
communications, or providing a vaccine for polio.'’® A poignant child-
hood memory, vacation experience, or lasting emotion might help guide

162 Fisk, supra note 161, at 1160.

9% d. at 1161.

164 etter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 13 The Writings
of Thomas Jefferson 333 (Albert Ellery Bergh ed., 1907).

165 Fisk, supra note 161, at 1142.

166 See Rossman, supra note 152, at 48.

12; Dean Keith Simonton, Scientific Genius: A Psychology of Science 34-35 (1988).

Id. at 35.
189 Merton, supra note 150, at 349.
70 1d.; Fromer, supra note 123, at 1468-71; see supra text accompanying notes 49-51.
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the inventor’s mind to particular scientific and technological problems to
study or successful problem solutions.'™ However, if personal emotions,
memories, or themes do not help solve a particular problem, inventors
will be guided away from them by functional considerations to particular
solutions.'” For Gutenberg, if his experience with grape presses had not
helped solve the problem of affixing print to paper, Gutenberg likely
would have searched elsewhere—possibly beyond his personal experi-
ences and emotions—to find a solution.'”

User innovators are one subset of inventors likely to have strong per-
sonhood interests in their inventions.™ They are users of commercial
products that rely on their experiential needs to modify these products to
satisfy their own needs.'™ As Professor Katherine Strandburg illustrates
with mountain biking equipment, “user innovations often depended on
information that the inventors had obtained through their own cycling
experience, reflecting their own unique circumstances and interests, such
as a desire to bike in extreme weather conditions or to perform acrobatic
stunts.”*"® Their principal goal is to improve commercial products to
which they have a personal connection based on use or reputation within
the relevant user community.'”” These motivations are frequently roman-
tic and personal.™® “User innovators,” explains Strandburg, “may be
more likely to be personally invested in their inventions and more likely
to believe that there are ‘acceptable’ and ‘unacceptable’ uses for

1 See Mihaly Csikszentmihalyi, Creativity: Flow and the Psychology of Discovery and
Invention 83-84 (1996); R. Keith Sawyer, Explaining Creativity: The Science of Human In-
novation 147-48 (2006); Simonton, supra note 167, at 34-35; Anne Roe, The Psychology of
the Scientist, 134 Science 456, 457 (1961).

172 Fromer, supra note 123, at 1469-70; see Michael J. Gelb & Sarah Miller Caldicott, In-
novate Like Edison: The Success System of America’s Greatest Inventor 47 (2007) (high-
lighting Thomas Edison’s “solution-centered mindset” as essential to his inventive success).

% In parallel, the audience for artistic works is frequently interested in understanding a
creator’s intended meaning. Hughes, supra note 54, at 142-43. By contrast, the audience for
inventions is typically not. Id.

174 See Eric von Hippel, Democratizing Innovation 3, 22—23 (2005); Eric von Hippel, The
Sources of Innovation 25-26 (1988); Katherine J. Strandburg, Users as Innovators: Implica-
tions for Patent Doctrine, 79 U. Colo. L. Rev. 467, 468-69, 478-81 (2008).

1% Strandburg, supra note 174, at 479-80.

1% 1d. at 480.

Y77 See William W. Fisher 111, The Implications for Law of User Innovation, 94 Minn. L.
Rev. 1417, 1418-30 (2010); Strandburg, supra note 174, at 469-70, 481.

178 See Gambardella et al., supra note 151, at 35.
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them.”*” Thus, user innovators might strongly hold personhood interests
in their advancements.

Inventors’ regard for their inventions’ integrity might be strong, given
their heavy personhood interests.'® That said, their integrity interests are
at less risk than authors’.'® If a third party makes changes to someone’s
invention, that invention might no longer work, thus discouraging such
changes.'® By contrast, the public might readily consume changed artis-
tic works, at a detriment to authors’ integrity.'® Therefore, while inven-
tors’ integrity interests might be strong, they are somewhat less at risk
than authors’.

Another personhood aspect vital to inventors is their reputational in-
terest. Empirical studies show that inventors are heavily concerned with
the prestige and reputation that can result from their creative activities.*®
Professor Robert Merton, despite describing a communism pervading
the scientific community,'® observes that scientific norms give innova-
tors a claim to “recognition and esteem,” such as via eponymy for their
results (as in the Copernican system or Boyle’s law)."® This reputation
interest is so important, in Merton’s view, that society’s systems of pri-
ority in discovery are designed to protect this interest.'®’ If the view that
almost all innovations are inevitable products of society’s accumulated
knowledge is correct,'® it is all the more striking to see the severe priori-
ty fights that ensue when there is near-simultaneous invention by more
than one individual.*®

Finally, inventors underscore the connection between their labor and
their discoveries or creations.'* Thomas Edison famously noted: “Geni-

19 Strandburg, supra note 174, at 499.

180 See Dreyfuss, supra note 4, at 641.

181 See id.

182 Gee jd.

183 See id.

184 Gambardella et al., supra note 151, at 4-5, 35-36, 36 thl.5.1; Rossman, supra note 152,
at 152 tbl.9.

185 Merton, supra note 150, at 273-74.

188 |d. at 273-74, 293-305 (taking cognizance, also, of science’s institutional norm of hu-
mility, of arguing one’s debt to one’s predecessors).

187'See id. at 273-74; accord Rebecca S. Eisenberg, Proprietary Rights and the Norms of
Science in Biotechnology Research, 97 Yale L.J. 177, 197-98 (1987); cf. infra Section III.E
(exgloring the first-to-invent standard as an expressive incentive).

188 Supra note 111.

18 See Merton, supra note 150, at 370-83 (noting, also, scientists’ strong resistance to
stud(}/ing the phenomenon of multiple invention).

190 5ee Hughes, supra note 54, at 145; Moore, supra note 146.
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us is one percent inspiration[,] ninety-nine percent perspiration.”**" In-
ventors and those aspiring to invent repeat this aphorism, emphasizing
the belief in laboring toward inventions.'** Moreover, in another exam-
ple, scientists who made a significant breakthrough with the hypothala-
mus gland emphasized their labor as a key aspect of their work: “No-
body before had to process millions of hypothalami. . .. The key factor
is not the money, it’s the will . . . the brutal force of putting in 60 hours a
week for a year.”'®

All in all, the evidence suggests that inventors’ typical personhood
and labor interests in their inventions are qualitatively similar to those
characteristic of authors in their artistic works. However, some notable
differences appear between the two, particularly based on inventions’
functionality, a quality not necessary for artistic works. Therefore, in-
ventors’ personhood interests might easily deform to accommodate
functionality. In addition, despite qualitative similarity, it is also possi-
ble that these interests take on different magnitudes for authors and in-
ventors as distinct groups.

Some notions of personhood and labor that authors and inventors as-
sociate with their creations might seem outdated in today’s corporate
environments, in which collaboration is mainstay and firm ownership of
rights in these creations is rampant.*** Contemporary invention is fre-
quently “the product of many people’s work on a corporate research pro-
ject”**> and professional writing is equally collaborative.'®*® Nonetheless,
authors’ and inventors’ beliefs in their constellation of moral-rights in-
terests seem to remain undiminished—and perhaps even magnified—in
today’s collaborative and corporate environments. For one thing, studies

191 See John Bartlett, Familiar Quotations 555 (Justin Kaplan ed., 16th ed. 1992) (quoting
Thomas Alva Edison).

192 E.g. Chris Dunmire, Inspiration vs. Perspiration: A Light Bulb Moment on Edison’s
Creative Genius, CoachingYourCreativity.com, http://www.coachingyourcreativity.com/
articles/inspiration-perspiration.shtml (last visited Aug. 25, 2012); Parin, “Genius Is 1% In-
spiration and 99% Perspiration.” — Thomas Edison, theGREATnessMIND.com, Nov. 25,
2010, http://www.thegreatnessmind.com/2010/11/25/genius-is-1-percent-inspiration-and-99-
percent-perspiration-thomas-edison/.

1% Bruno Latour & Steve Woolgar, Laboratory Life 118 (1986).

1% See Gambardella et al., supra note 151, at 3-4.

1% Fisk, supra note 161, at 1133.

1% Woodmansee, supra note 111, at 24-25. See generally Stefan Wuchty et al., The In-
creasing Dominance of Teams in Production of Knowledge, 316 Science 1036 (2007)
(showing that teams increasingly produce knowledge across a wide range of domains, in-
cluding science, engineering, social sciences, arts, and humanities).
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emphasize the unique vantage point individual creators still bring to
their collaborations.”®” Moreover, creators’ articulations of their strong
moral-rights interests have not diminished in today’s more collaborative
environments.”® In fact, evidence points to increasing individualism in
contemporary society, despite (or perhaps in spite of) ever more collabo-
ration and corporatization.”® As but one example, federal courts have
observed in patent cases involving collaborative inventorship that the
individual inventors insist that their contributions were the most critical,
often magnifying their own efforts post hoc.*®

Given the importance to authors and inventors of their personhood
and labor interests in their creative works, copyright and patent laws ad-
vance their utilitarian goals when they incorporate this significance into
the incentives they offer to creators. By providing incentives that ex-
press solicitude for and effectuate creators’ moral rights—something
critical to them—copyright and patent laws can provide a strong incen-
tive to creators to make socially valuable works.”

Incentives—the underpinning of intellectual property—work only if
they motivate authors and inventors to create (or indirectly stimulate
others, like firms, to encourage them to create).”® Incentives in intellec-
tual property law, as conventionally understood, offer the creator some
pecuniary advantage to encourage socially valuable artistic, scientific, or
technological production.”® However, creators’ beliefs in their moral
rights typically seem to dominate their pecuniary interests in creating (at
least in their own—possibly self-serving—statements).”* If true, provid-

197 See Merton, supra note 150, at 345-46; Sauermann & Cohen, supra note 151, at 2136.
1% See Gambardella et al., supra note 151, at 35-36, 42-43; Hughes, supra note 54, at 93.
1% See Hughes, supra note 54, at 93-95.

20 g5ee Acme Highway Prods. v. D.S. Brown Co., 431 F.2d 1074, 1083 (6th Cir. 1970)
(applying for this reason a clear and convincing standard to claim of joint inventorship for a
patent issued in the name of a single inventor); U.S. Surgical Corp. v. Hosp. Prods. Int’l Par-
ty, 701 F. Supp. 314, 340 (D. Conn. 1988) (noting that one inventor’s feeling of sole owner-
shig) did not imply that invention was not joint).

1 1n an ongoing project of interviews with artists and inventors, Professor Jessica Silbey
finds that obtaining intellectual property protection is important to creators as a moral and
personal matter. E-mail from Jessica Silbey to author (July 8, 2010, 10:08 EST) (on file with
author); cf. Mary Madden, Pew/Internet & American Life Project, Artists, Musicians and the
Internet 20, Dec. 5, 2004, available at http://www.pewinternet.org/~/media//Files/Reports/
2004/PIP_Artists.Musicians_Report.pdf.pdf (showing that half of all artists questioned think
that copyright laws are successful in protecting artists’ rights).

202 gee |oren, supra note 7, at 34-40.

203 5ee supra note 7 and accompanying text.

24 E g., Csikszentmihalyi, supra note 135, at 107-08; Fromer, supra note 123, at 1483.
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ing expressive incentives to creators might be more useful to intellectual
property’s utilitarian goals than providing traditional pecuniary incen-
tives in two mutually reinforcing ways. First, assuming expressive in-
centives are more valuable to creators than traditional incentives, they
might be more of a lure to creators.” Second, they might be cheaper for
society to provide than pecuniary incentives, thus maximizing the utili-
tarian bargain. Given the pervasiveness of creators’ moral-rights inter-
ests, expressive incentives are at the very least important for considera-
tion as incentives in intellectual property’s cost-benefit calculus, even if
they do not dominate pecuniary interests.

Viewed this way, an optimized intellectual property system would
likely contain some mix of pecuniary and expressive incentives. The law
might layer expressive incentives atop the current pecuniary incentives it
offers. Or, perhaps more tantalizingly, some of the law’s current pecuni-
ary incentives could be replaced by certain expressive incentives valued
sufficiently by creators. Of course, a utilitarian framework would con-
sider the full costs and benefits of various pecuniary and expressive in-
centives: their desirability to creators, the costs they impose on society,
and the benefits society derives from creators” works that were motivat-
ed by these incentives.?®

A question remains as to whether intellectual property laws ought to
amplify these moral-rights interests that are held strongly by authors and
inventors.””” For one thing, these interests might not be realistically or
rationally grounded. For example, a great deal of evidence casts doubt
on the unique genius of inventors, given the near simultaneity of inven-

205 Cf, Ginsburg, supra note 6, at 122 (“A writer who feels secure that she will receive
name credit for her work, or an artist who can rely on the continued existence of his sculp-
ture, may find this background knowledge more conducive to creative activity.”). Interesting
psychological research shows that providing individuals with incentives to act creatively
might counterproductively dampen their creativity. See, e.g., Beth A. Hennessey & Teresa
M. Amabile, Reward, Intrinsic Motivation, and Creativity, 53 Am. Psychologist 674 (1998).
These incentives tend to be pecuniary. Forthcoming work assesses how the particular incen-
tives intellectual property offers or might offer affect creativity. Buccafusco, Fromer &
Sprigman, supra note 109.

206 5ee generally Richard L. Revesz & Michael A. Livermore, Retaking Rationality: How
Cost-Benefit Analysis Can Better Protect the Environment and Our Health 3 (2008) (making
the case for cost-benefit analysis in environmental regulation).

207 According incentives with creators’ beliefs, however, diminishes ethical questions that
might arise about offering incentives that are exploitative. See generally Ruth W. Grant,
Strings Attached: Untangling the Ethics of Incentives 6 (2012).
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tion for many important inventions.”® As another case in point, probably
owing in large part to creators’ expressive interests, Professors Christo-
pher Buccafusco and Christopher Sprigman show that creators value
their works more highly than do purchasers and owners of these
works.”® Nonetheless, it is more feasible and productive to align with
creators’ (and society’s) expressive norms, at least with regard to grants
of incentives, so that they actually work. There is still the important ca-
veat, however, that within the utilitarian framework, such incentives
ought not to be granted if the harm they cause society outweighs their
benefits. As an illustration, creator-centered expressive incentives that
encourage creator narcissism or hubris in ways that hurt society at large
might not be worthwhile.

The discussion thus far concentrates on both creators and society.
What to make, then, of the fact that firms today own most patent rights
and most valuable copyrights?*® As just discussed, authors and inven-
tors appear to hold strong personhood and labor beliefs, even in today’s
corporate world.”* As argued above,* their actual views, even if poorly
reflective of corporate realities, ought to be dominant in this context.
However, if most intellectual property rights either automatically or
eventually vest in firms, in exchange for some consideration—salary,
payment, or other reward—to the creator, then it might seem to dampen
the need for expressive incentives for creators. It would then seem to
follow that the incentives offered by copyright and patent laws ought to
speak principally to firms instead of creators.”*?

Nonetheless, individuals still need at least some (pecuniary and ex-
pressive) incentives that intellectual property laws provide. For one
thing, not all intellectual property rights are divested from a work’s crea-
tor.”* Even when they are, authors and inventors must still have ade-
quate incentive to focus on creative production rather than other expend-

208 See supra note 111.

2 Byccafusco & Sprigman, supra note 123.

210 A study by John Allison and Mark Lemley shows that over eighty-five percent of pa-
tents were assigned by individual inventors to a corporate entity by the time of patent issu-
ance. John R. Allison & Mark A. Lemley, Who’s Patenting What? An Empirical Exploration
of Patent Prosecution, 53 Vand. L. Rev. 2099, 2117 (2000). For copyright statistics, see infra
note 295 and accompanying text.

21 gypra text accompanying notes 194-99.

212 gpra text accompanying note 111.

23 julie E. Cohen, Copyright as Property in the Post-Industrial Economy: A Research
Agenda, 2011 Wis. L. Rev. 141, 142-43.

14 See supra note 210; infra text accompanying note 295.
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itures of time and effort. In fact, thoughtful firms are interested in
providing such incentives to their employees, even when their employ-
ees will not own intellectual property rights in their creations: evidence
shows that some firms confer awards and other recognition on their most
productive creator-employees.” In addition, evidence demonstrates that
most of the firms operating in the copyright and patent sectors are
small.?® Robert Merges reasons, based on social-science research, that
“small creative teams allow individual participants more leeway than
they would have as employees in large companies.””’ With their less
bureaucratic and hierarchical structure, these companies grant much per-
sonal autonomy to their employees to perform their creative work.”®
Therefore, incentives can have quite a direct effect even in circumstanc-
es in which a corporation has been assigned ownership of the creative
product ex ante.

More strongly, and perhaps most importantly in the context of expres-
sive incentives, just because firms ultimately secure most intellectual
property rights does not mean that no sticks in the bundle of rights ought
to remain with the creator. For example, as discussed below, patent law
requires an indirect form of attribution of invention to the individual in-
ventors, even when a corporation owns the associated patent rights.*
Although China is not usually invoked favorably in discussing optimal
intellectual property laws, China implements just such a split of rights in
its copyright law: there, the author of some copyrighted works has the
right to be credited as the author, even though all other rights belong to
the author’s employer.?® In fact, divvying up legal entitlements at the
outset between creators and firms can give each group incentives to bar-

215 Gambardella et al., supra note 151, at 35; Robert P. Merges, The Law and Economics
of Employee Inventions, 13 Harv. J.L. & Tech. 1, 38-40 (1999). The need for expressive
incentives in the law might be diminished in cases of corporate creation to the extent that
firms comprehensively provide optimal expressive incentives to motivate their employees.
That is only the case, however, if these incentives operate effectively. Compare Merges, su-
pra, at 41 (supposing that they do), with Catherine L. Fisk, Credit Where It’s Due: The Law
and Norms of Attribution, 95 Geo. L.J. 49, 60, 103 (2006) (providing various examples, in-
cluding from Du Pont, the film “Erin Brockovich,” and the co-writing of a memoir, in which
the}/ did not).

2% Merges, supra note 40, at 204 & fig.7.1, 210-12.

i; Id. at 213.

219 5o infra Section I11.A.
220 jylie E. Cohen et al., Copyright in a Global Information Economy 131 (3d ed. 2010).
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gain with the other in ways that enhance economic efficiency.”! This
condition can be seen as particularly welcome for creators laboring for
firms when they lack sufficient leverage to bargain at arm’s length with
their firms.?

These possibilities merely underscore the importance of future work
studying incentives empirically. Empirical work can help demonstrate
the appropriate audiences of intellectual property’s incentives. It can al-
so break down whether certain incentives ought to be aimed at creators
and others at firms. It is hypothesized here that some expressive incen-
tives might prove valuable to creators even if they know they are unlike-
ly to retain the pecuniary incentives offered by intellectual property
laws. The theoretical framework established herein of expressive incen-
tives as a possible supplement to traditional pecuniary incentives ought
to help structure the ideal shape of incentives in a utilitarian intellectual
property system.

C. Expressive Law

The previous Sections establish the notion of expressive incentives in
intellectual property and show how they might help maximize a utilitari-
an system due to creators’ beliefs about their moral-rights interests. |
now anchor the notion of expressive incentives using work in other legal
areas on law and norms and expressive theories of law. | also demon-
strate how philosophical thinking on utilitarianism supports the inclu-
sion of expressive incentives in those intellectual property law offers.

A robust literature studies the interaction between legal content and
social norms, both descriptively and prescriptively. A dominant view of
the interaction is that the law ought to institutionalize the norms people
have so as to bolster law’s enforceability and legitimacy.?® As Professor

221 See lan Ayres & Eric Talley, Solomonic Bargaining: Dividing a Legal Entitlement To
Facilitate Coasean Trade, 104 Yale L.J. 1027, 1029-30 (1995).

22 5ee NLRB v. Hearst Publ’ns, 322 U.S. 111, 127 (1944); Wheeler v. Hurdman, 825 F.2d
257, 27374 (10th Cir. 1987); William E. Forbath, The Distributive Constitution and Work-
ers’ Rights, 72 Ohio St. L.J. 1115, 1121 (2011).

223 ggg, e.g., Yuval Feldman, The Behavioral Foundations of Trade Secrets: Tangibility,
Authorship, and Legality, 3 J. Empirical Legal Stud. 197, 231 (2006); Richard D. Schwartz
& Sonya Orleans, On Legal Sanctions, 34 U. Chi. L. Rev. 274, 294-99 (1967); cf. Robin
Bradley Kar, The Deep Structure of Law and Morality, 84 Tex. L. Rev. 877, 878 (2006)
(positing that law and morality share a deep structure “to allow us to resolve various classes
of social contract problems flexibly”). A variation of this theory posits that in a democracy,
laws could not be passed without majority support, and thus legal content is based on preex-
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Robert Cooter observes in the case of legal punishment, “[w]hen law
aligns with social norms, the law can use state sanctions to supplement
social sanctions. For example, fines can supplement the shame associat-
ed with being a tax cheater. Supplementing the social sanction with a le-
gal sanction increases the total sanction.”?** Conversely, when the law
does not accord with people’s norms, the law’s credibility might be un-
dermined.*
Scholars show:
ly assume the law’s rules are the same as their own moral attitudes.
People generally will suppose that the law took the “right” approach,
one that is consistent with their moral attitudes, even when it did not.*’
Yet more pointedly, even when legal goals differ from people’s
norms, the law can sometimes achieve those goals in the guise of those
different norms.?® Specifically, Professor Paul Robinson shows that the
Model Penal Code, expressly designed to deter crime, frequently is re-
tributive instead, thereby deferring to lay intuitions and norms of jus-
tice.”® For example, the Code contains the following rules and stand-
ards, which are strikingly retributive and are hard to explain under
deterrence theories: excuses, such as insanity and duress; a failure to
take into account coercive crime control factors, like age, family situa-
tion, and difficulty of crime detection; and standards requiring jury
speculation as to what the defendant believed or hoped.” Robinson ex-
plains what might seem like a puzzle by hypothesizing that “effective

in the context of criminal law—that people frequent-
226

isting agreement in society at large. Robert E. Scott, The Limits of Behavioral Theories of
Law and Social Norms, 86 Va. L. Rev. 1603, 1614 (2000). Another suggests that the law
helps coordinate people’s behavior by providing a normative focal point. Robert D. Cooter,
Three Effects of Social Norms on Law: Expression, Deterrence, and Internalization, 79 Or.
L. Rev. 1, 20 (2000); Richard H. McAdams, A Focal Point Theory of Expressive Law, 86
Va. L. Rev. 1649, 1651-53 (2000).

224 Cooter, supra note 223, at 15; accord Saul Levmore, Norms as Supplements, 86 Va. L.
Rev. 1989, 2009-10 (2000).

5 5ee John M. Darley, Kevin M. Carlsmith & Paul H. Robinson, The Ex Ante Function
of Criminal Law, 35 Law & Soc’y Rev. 165, 183 (2001).

22614, at 165-68.

2714, at 181.

228 paul H. Robinson & John M. Darley, The Utility of Desert, 91 Nw. U. L. Rev. 453,
454 (1997); Paul H. Robinson, Why Does the Criminal Law Care What the Layperson
Thinks Is Just?: Coercive Versus Normative Crime Control, 86 Va. L. Rev. 1839, 1863
(2000).

229 Rohinson, supra note 228, at 1839.

2014, at 1842-57.
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crime control requires a criminal code that is seen as adhering to the
community’s shared perceptions of just desert.”?** He elaborates that

the perception of a criminal code as doing justice is necessary for the
code’s moral credibility, which in turn is necessary for the effective
crime control that the drafters seek. It is necessary because the extent
of criminal law’s moral authority determines the extent of its ability to
shape community norms and to influence people’s conduct through
normative forces.**

That is, incorporating communal norms of retribution into criminal
laws augments the law’s ability to deter criminal conduct.”®® This ampli-
fication of deterrence works by getting potential criminals to see the
communal shame they would suffer were they to commit crimes, there-
by deterring them more readily than laws conventionally designed to de-
ter—without retribution—would.”* To secure greater compliance with
criminal law, then, Robinson and Professor John Darley argue for “a just
desert allocation of liability, . . . [in an] unusual form . . . : one based up-
on the community’s shared principles of justice rather than on those de-
veloped by moral philosophers.”?*

This view of the harmonious interaction of law and norms has im-
portant implications for intellectual property laws with regard to incen-
tive design. Just as criminal law can obtain deterrence by imposing re-
tributive punishments that communally shame offenders, so too can
intellectual property laws provide utilitarian incentives to create sound-
ing in moral rights.*® Given that creators’ norms evoke their strong per-
sonhood and labor interests in their works, intellectual property laws can

Z1d. at 1840.
232

23 Robinson & Darley, supra note 228.

2414, at 457; Robinson, supra note 228, at 1840-41, 1861-62.

%5 Robinson & Darley, supra note 228, at 456.

26 There is, however, a difference from the criminal context. Criminal law operates to
sanction violators, even when they are ignorant of its rules. United States v. Int’l Minerals &
Chem. Corp., 402 U.S. 558, 563 (1971). For this reason, coincidence of norm and criminal
law sensibly causes even the ignorant to obey the criminal law. By contrast, intellectual
property incentives can work only when creators are aware of them. That said, as most au-
thors and inventors are repeat players in the intellectual property system, Liza Vertinsky,
Comparing Alternative Institutional Paths to Patent Reform, 61 Ala. L. Rev. 501, 538
(2010), they are likely to have this awareness after a first legal interaction.
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amplify the incentives to create by offering those that are protective of,
or express solicitude for, these moral-rights interests.”*’

To be sure, there is another conflicting way to see the law’s role with
regard to norms. This alternative view suggests that the law ought to in-
stitutionalize those things that lawmakers find desirable but are not
norms.”*® According to this perspective, norms frequently come with
their own social enforcement systems (like reputational loss), so law’s
force ought to be imposed only when there is no good extra-legal mech-
anism to achieve a result.”® Regardless whether this view is sensible, it
is not germane to designing intellectual property law’s incentives. Un-
like criminal law or other legal prohibitions (including those against in-
fringement of intellectual property rights), incentives that seek to moti-
vate individuals to create socially valuable works—something they are
under no obligation to do—should align with how people actually view
the world. If lawmakers were to decide that certain incentives were op-
timal in contravention of widespread norms on creation, the incentives
woul%pot realistically motivate creators to craft valuable works for so-
ciety.

27 \\elfare economics might look at the different individuals and add up utilities to make a
rule, but it might make sense within this framework to choose another rule because without it
there could be broad harm to the system. That is, to the extent that expressive norms are per-
ceived as fair, creation of intellectual goods might be undermined if those norms are not rep-
resented in the law because of a wide perception of unfairness. Cf. Seana Valentine Shiffrin,
The Divergence of Contract and Promise, 120 Harv. L. Rev. 708, 710 (2007) (“Although
[contract] law should not aim to enforce interpersonal morality as such, the law’s content
should be compatible with the conditions necessary for moral agency to flourish. Some as-
pects of U.S. contract law not only fail to support the morally decent person, but also con-
tribute to a legal and social culture that is difficult for the morally decent person to accept.
Indeed, U.S. contract law may sometimes make it harder for the morally decent person to
behave decently.”).

28 5ee, e.g., Feldman, supra note 223, at 232 (describing this view); Charles R. Tittle &
Alan R. Rowe, Moral Appeal, Sanction Threat, and Deviance: An Experimental Test, 20
Soc. Probs. 488, 488, 496 (1973); Nigel Walker & Michael Argyle, Does the Law Affect
Moral Judgments?, 4 Brit. J. Criminology 570, 570 (1964).

2 5ee Feldman, supra note 223, at 232.

20 Cf, Zamir & Medina, supra note 96, at 327 (“[S]ince people’s behavior is commonly
influenced by social norms and prevailing moral intuitions, any theory seeking to explain
and predict people’s behavior should take threshold constraints into consideration.”). In this
sense, the context and thrust of my thesis avoids a critique made against Louis Kaplow &
Steven Shavell, Fairness Versus