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INTRODUCTION

At a Catholic hospital in a large Eastern city, Dr. § admits a pa-
tient nineteen weeks pregnant and miscarrying. He recommends,
and the patient agrees to, the medically indicated treatment—
ending the pregnancy. But the hospital ethics committee denies his
request because of the institution’s moral objection to abortion: al-
though the fetus has no chance of survival, an ultrasound still de-
tects a fetal heartbeat. The woman becomes septic, with a 106-
degree fever and profuse bleeding. Watching the patient “dying be-
fore our eyes,” the doctor makes a decision: he performs the abor-
tion. The patient spends another ten days in intensive care and suf-
fers permanent injuries. Horrified, Dr. S quits, saying “I just can’t
do this. . . . This is not worth it to me.”

This story is not unique. Forty-three percent of doctors have
worked in a religiously affiliated institution,” many of which restrict
treatment, not for medical but for religious reasons. One in five of
these doctors reports experiencing conflicts between religious re-
strictions and what they perceive to be their duties to their pa-
tients.” Among ob-gyns practicing in religious facilities, the number
rises to thirty-seven percent (and a full fifty-two percent of those
working in Catholic healthcare institutions).’

The phenomenon extends beyond religious facilities. With mer-
gers and changes in corporate affiliation, doctors and nurses in-
creasingly find limitations imposed in their formerly secular work-

'Lori R. Freedman et al., When There’s a Heartbeat: Miscarriage Management in
Catholic-Owned Hospitals, 98 Am. J. Pub. Health 1774, 1777 (2008).

’Debra B. Stulberg et al., Religious Hospitals and Primary Care Physicians: Con-
ﬂi}cts Over Policies for Patient Care, 25 J. Gen. Internal Med. 725, 727 (2010).

Id.

‘Debra B. Stulberg et al., Obstetrician-Gynecologists, Religious Institutions, and
Conlflicts Regarding Patient Care Policies, 73 Am. J. Obstetrics & Gynecology, at el,
e4 (2012).
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places.” And some secular (sometimes even public) institutions also
impose moral restrictions on care. Within this array of hospitals,
clinics, nursing homes, and practice groups, doctors and nurses may
perceive these conflicts, as Dr. S seems to, as a matter of con-
science, requiring a doctor to do what he perceives to be right de-
spite the consequences for his livelihood.

Yet claims to conscience of medical providers like Dr. § are vir-
tually absent from scholarly and legislative debates over conscience
in medicine. Lawmakers and scholars focus instead on the arche-
typal doctor who refuses to participate in contested treatments that
his or her institution provides.’ Legislation in almost every state—
known as “conscience clauses”—ensures that employers accom-
modate refusal and that refusing doctors and nurses face no ad-
verse employment action for violating institutional policies (or pro-
fessional discipline and liability for contravening acceptable
medical standards).” Often thought of as limited to the hot-button
issue of abortion, many of these clauses cover refusal to deliver

’See generally Judith C. Applebaum & Jill C. Morrison, Hospital Mergers and the
Threat to Women’s Reproductive Health Services: Applying the Antitrust Laws, 26
N.Y.U. Rev. L. & Soc. Change 1, 3-14 (2000); Lisa C. Ikemoto, When a Hospital Be-
comes Catholic, 47 Mercer L. Rev. 1087, 1090-118 (1996).

° For representative scholarship, see Dan W. Brock, Conscientious Refusal by Phy-
sicians and Pharmacists: Who Is Obligated to Do What, and Why?, 29 Theoretical
Med. & Bioethics 187, 190-91 (2008); R. Alta Charo, The Celestial Fire of Con-
science—Refusing to Deliver Medical Care, 352 New Eng. J. Med. 2471, 2471-72
(2005); Judith F. Daar, A Clash at the Bedside: Patient Autonomy v. A Physician’s
Professional Conscience, 44 Hastings L.J. 1241, 1245-46 (1993); B.M. Dickens & R.J.
Cook, The Scope and Limits of Conscientious Objection, 71 Int’l J. Gynecology &
Obstetrics 71, 72-76 (2000); Rebecca S. Dresser, Freedom of Conscience, Professional
Responsibility, and Access to Abortion, 22 J.L. Med. & Ethics 280, 280-81 (1994);
Kent Greenawalt, Objections in Conscience to Medical Procedures: Does Religion
Make a Difference?, 2006 U. Ill. L. Rev. 799, 818-25; Sylvia A. Law, Silent No More:
Physicians’ Legal and Ethical Obligations to Patients Seeking Abortions, 21 N.Y.U.
Rev. L. & Soc. Change 279, 280-82 (1994); Martha Minow, On Being a Religious Pro-
fessional: The Religious Turn in Professional Ethics, 150 U. Pa. L. Rev. 661, 682-83
(2001); Edmund D. Pellegrino, The Physician’s Conscience, Conscience Clauses, and
Religious Belief: A Catholic Perspective, 30 Fordham Urb. L.J. 221, 232 (2002).

’See, e.g., Ariz. Rev. Stat. Ann. § 36-3205(C) (2009) (“[H]ealth care provider is not
subject to criminal or civil liability or professional discipline for . . . [f]ailing to comply
with a decision or a direction [at the end of life] that violates the provider’s con-
science . ...”); N.J. Stat. Ann. § 2A:65A-3 (West 2000) (“The refusal to perform, as-
sist in the performance of, or provide abortion services or sterilization procedures
shall not constitute grounds for civil or criminal liability, disciplinary action or dis-
criminatory treatment.”).
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contraception, sterilization, and fertility care, or to withhold or
withdraw life-sustaining procedures.” A handful even allow provid-
ers to decline to inform patients of treatment options and diagno-
ses, or to refer patients for care.’

At the same time, protection for conscience has been extended
to entire hospitals, healthcare systems, clinics, and practice
groups.” In most states, any facility—whether public or private,
secular or religious, non- or for-profit—may assert moral positions
against certain treatments and refuse to provide them." Employ-
ees, staff, and affiliates of all beliefs and backgrounds must then

* Thaddeus Mason Pope, Legal Briefing: Conscience Clauses and Conscientious Re-
fusal, 21 J. Clinical Ethics 163, 169 (2010) (noting almost all states allow healthcare
providers to refuse end-of-life treatment to which they have conscientious objections);
Guttmacher Inst., State Policies in Brief: Refusing to Provide Health Services (May 1,
2012), available at http://www.guttmacher.org/statecenter/spibs/spib_RPHS.pdf (high-
lighting such laws regarding abortion in forty-six states, contraception in thirteen
states, and sterilization in eighteen states).
’See, e.g., 745 Ill. Comp. Stat. 70/4-5 (2010); Miss. Code Ann. § 41-107-5 (2009);
Wash. Rev. Code § 48.43.065(2)(a) (2008). The Illinois statute reads,
No physician or health care personnel shall be civilly or criminally liable . . . by
reason of his or her refusal to perform, assist, counsel, suggest, recommend, re-
fer or participate in any way in any particular form of health care service which
is contrary to the conscience of such physician or health care personnel.

745 11. Comp. Stat. 70/4. Health care is defined as
[Alny phase of patient care, including but not limited to, testing; diagnosis;
prognosis; ancillary research; instructions; family planning, counselling, refer-
rals, or any other advice in connection with the use or procurement of contra-
ceptives and sterilization or abortion procedures; medication; or surgery or
other care or treatment rendered by a physician or physicians, nurses, parapro-
fessionals or health care facility, intended for the physical, emotional, and men-
tal well-being of persons.. . ..

1d. 70/3.

42 U.S.C. § 300a-7(b)(2) (2006) (stating that federal funding will not require an
entity to provide any personnel or “make its facilities available for the performance of
any sterilization procedure or abortion if the performance of such procedure or abor-
tion in such facilities is prohibited by the entity on the basis of religious beliefs or
moral convictions”); Ariz. Rev. Stat. Ann. § 36-2154(A) (2009) (containing typical
language that reads, “[a] hospital is not required to admit any patient for the purpose
of performing an abortion”); Cal. Prob. Code § 4734(b) (West 2009) (immunizing in-
stitutions refusing to comply with an advance directive contrary to “a policy of the in-
stitution that is expressly based on reasons of conscience”); Wyo. Stat. Ann. § 35-22-
410 (2011) (immunizing healthcare institutions that decline to comply with an advance
directive “contrary to the . . . written policies of the institution”).

"' A handful, however, limit the reach of institutional conscience clauses to private
or religious institutions. See infra note 49.
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abide by institutional restrictions even when they conflict with their
individual consciences.

Scholars and lawmakers submit that this legislation is essential to
preserve conscience. Conscience clauses are understood to be
about protecting the consciences of medical providers—especially
as they relate to life and death—and are defended on precisely
those grounds. But what about Dr. S and his conscience? Even as it
resolves some conflicts of conscience, does existing legislation cre-
ate others? If so, how could it better safeguard conscience?

This Article takes the concept of conscience seriously. It accepts
as sincere the claims that: (1) a doctor’s conscience—especially as it
relates to life and death—should be protected; and (2) the goal of
this legislation is to protect conscience effectively.” Through en-
gagement with the moral philosophical literature, this Article
makes two interrelated arguments. First, conscience equally may
compel a doctor or nurse to deliver a controversial treatment to a
patient in need. But legislation meant to protect conscience, para-
doxically, has undermined the consciences of these doctors and
nurses. Second, endowing healthcare institutions with conscience
via legislation is theoretically and practically problematic. By privi-
leging the institutions’ rights to refuse to provide certain treat-
ments, legislation impinges on the rights of individual providers to
provide care they feel obligated by conscience to deliver. Yet no
theory of institutional conscience arrives at describing a concept
akin to human conscience.

By engaging in a fine-grained discussion of conscience, this
analysis will add complexity to our understanding of individual
conscientious actors and suggest the need to reconsider what basis
exists for institutional conscience. It consequently challenges the
conventional account of morality in medicine, which limits con-
science to those who refuse to deliver controversial treatments. It
demonstrates that if we take conscience seriously, we must negoti-
ate equally between competing claims of health providers and the

 Taking this claim seriously for the sake of discussion is not to endorse it, but
rather to take it as genuine and not pretextual. It allows us to examine the practical
effectiveness of and theoretical justifications for current legislation. Taking con-
science seriously also tests (and, ultimately, may help prove) the skeptical view that
invocations of conscience are mere pretext for encouraging refusal to provide contro-
versial treatments and limiting constitutional rights.
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facilities in which they work—whether they refuse or are willing to
provide controversial care. Although the discussion focuses on the
treatment of healthcare facilities and medical providers under ex-
isting legislation, it has potentially wide-ranging repercussions, as
the recent debates over conscience and mandatory contraceptive
insurance coverage have shown."”

This Article proceeds in three Parts. Part I gives an overview of
the legislative and scholarly debates. It shows that existing legisla-
tion generates significant asymmetries in the resolution of conflicts
between medical providers and the hospitals, clinics, and nursing
homes where they practice—which scholarship has not yet chal-
lenged. Whereas a doctor who refuses care for reasons of con-
science cannot be disciplined and must be accommodated by her
workplace, a doctor in an institution that restricts care, like Dr. §,
can be fired for following his conscience and providing medical
care in violation of institutional policy. In one workplace, institu-
tional conscience yields; in the other, it overrides the individual
conscience.

Part II maintains that the favored status of refusing individuals
and institutions under state and federal law is theoretically inde-
fensible. First, using the moral philosophical literature from which
the concept of conscience derives, it shows that all doctors and
nurses have equal claims of conscience, irrespective of whether
they refuse or are compelled to perform contested treatments.
Second, it argues that despite legislative and scholarly acceptance
of institutional conscience, the concept of conscience is a poor
theoretical and practical fit for healthcare institutions.

Part III introduces a new framework to negotiate between com-
peting individual and institutional interests and protect conscience
more consistently. This Part evaluates and ultimately rejects pro-
posals that would either favor institutional conscience absolutely,
privilege individual conscience only, or end conscience protection
altogether. In contrast to these absolutist positions, it introduces a
more nuanced test—based on the cohesion, message, and size of a
healthcare facility—to determine whether institutional interest or

" Katherine Franke & Elizabeth Sepper, Obama Rule Respects Religious Diversity
and Employees’ Dignity, U.S. News & World Rep., Feb. 9, 2012, http://www.
usnews.com/debate-club/should-catholic-and-other-religious-institutions-have-to-
cover-birth-control/obama-rule-respects-religious-diversity-and-employees-dignity.
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individual conscience prevails. Differentiating in this way has the
potential to achieve a better balance between institutions, individ-
ual doctors and nurses, and the patients who depend on them for
care.

I. A BLIND SPOT IN LAW AND LITERATURE

In American society, modern medicine sits uneasily with moral
beliefs. With technological advances, doctors now keep patients
alive longer, resolve infertility problems for men and women, and
extend viability of extremely premature fetuses. The legal regime
regulating doctor-patient relationships has also evolved in recent
decades. Once willing to endorse medical paternalism, constitu-
tional and common law jurisprudence now embraces patients’
rights to informed consent, bodily autonomy, and self-
determination. Patients, thus, may refuse treatment, have an abor-
tion, take contraceptives, and insist on natural death.

Although under common law, medical personnel or institutions
typically have no duty to provide patients with these services or to
accept any person as a patient,” legislators have modified the no-
duty rule in several ways. Most significantly, in hospital emergency
rooms, federal and state statutes require all patients suffering from
emergency conditions or in active labor to be stabilized or treated.”
In many states, statutes create specific obligations to ensure that
rape survivors may access emergency contraception.” Still others
require physicians to offer counseling to terminally ill patients
about available palliative care.” Institutions participating in Medi-
care must also meet acceptable standards of practice, disclose all
treatment options, and respect patients’ rights to give informed
consent or refuse treatment.” Moreover, having accepted a person

61 Am. Jur. 2d Physicians, Surgeons, Etc. § 121 nn.1-3 (2002).

“See, e.g., Emergency Medical Treatment and Active Labor Act, 42 U.S.C.
§ 1395dd (2006).

' Cal. Penal Code § 13823.11(e)(1) (West 2009); 410 Ill. Comp. Stat. 70/2.2 (2011);
N.M. Stat. Ann. § 24-10D-3(A) (West 2011); N.Y. Pub. Health Law § 2805-p (McKin-
ney 2012); Ohio Rev. Code Ann. § 2907.29 (LexisNexis 2010); S.C. Code Ann. § 16-3-
1350(B) (2003); Wash. Rev. Code § 70.41.350(1)(c) (2011); see also Guttmacher Inst.,
supra note 8.

7 See, e.g., N.Y. Pub. Health Law § 2997-c(2) (McKinney 2012).

"*Medicare Condition of Participation: Patient’s Rights, 42 C.F.R. §482.13(b)
(2010); Medicare Condition of Participation: Surgical Services, 42 C.F.R. § 482.51
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as a patient, providers have an ethical and legal duty to not aban-
don her, to treat her in accordance with acceptable standards of
medical practice, to inform her of treatments and their risks and
benefits, and to refer her for services they are not able to provide.”

In the face of these changes, some medical providers assert a
right to refuse to participate in treatments they object to on the ba-
sis of deeply held religious or moral beliefs. Refusal encompasses a
large range of care, including: condoms as part of HIV counseling;
sterilization; contraception; removal or withholding of respirators,
artificial hydration, or nutrition; vaccination; blood transfusions;
circumcision; fertility treatments; euthanasia; pain management;
stem-cell-derived therapies; and, of course, abortion.

These refusing providers have not gone unnoticed. As Section
I.A shows, legislatures across the United States have decided that
medical providers’ consciences need, and merit, statutory protec-
tion from the demands of employers and patients. In so doing, they
have overlooked both the doctors and nurses who want to provide
controversial care and the significant conflicts generated by the
recognition of institutional conscience for refusing institutions. As
Section I.B explains, the scholarship similarly has oversimplified
the issue. Section I.C then demonstrates conflicts over institutional
restrictions may be widespread in practice.

Before we proceed, some definitions are in order. I use “willing
provider” to refer to an individual doctor, nurse, or institution that
seeks, for moral, religious, or ethical reasons, to participate in de-
livering a contested treatment that meets acceptable standards of
medical practice when a patient requests or requires it. A “refusing
provider,” by contrast, is an individual doctor, nurse, or institution
that declines, for moral, religious, or ethical (rather than medical or

(2010); Medicare Condition of Participation: Outpatient Services, 42 C.F.R. § 482.54
(2010); Medicare Condition of Participation: Emergency Services, 42 C.F.R. § 482.55
(2010). The Health Care Financing Administration defines “acceptable standards of
practice” as those that “rely on published medical literature, a consensus of expert
medical opinion, and consultations with their medical staff, medical associations, in-
cluding local medical societies, and other health experts.” Health Care Fin. Admin.,
Ctr. for Medicare & Medicaid Servs., Ruling No. 95-1 Part V (Dec. 1995).

61 Am. Jur. 2d Physicians, Surgeons, Etc. § 121 nn.5-7 (2002); see also Maxine M.
Harrington, The Ever-Expanding Health Care Conscience Clause: The Quest for
Immunity in the Struggle Between Professional Duties and Moral Beliefs, 34 Fla. St.
U. L. Rev. 779, 804, 822 (2007).
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financial) reasons, to participate in delivering contested treatments
requested or required by a patient. Whereas refusal frequently may
depart from the accepted medical standards or medical ethics, pro-
vision of care always complies with them.

Although these definitions track distinctions drawn by legisla-
tion, they are necessarily functional. A meaningful distinction be-
tween acts and omissions is often lacking in medicine. Moreover,
the same individual can be willing in one circumstance and refusing
in another, such as a doctor who is willing to dispense contracep-
tives but declines to perform abortions.

A. Asymmetries in Legislation

Before 1973, conscience in medicine was not an issue that cap-
tured public attention. That year, however, the Supreme Court de-
cided Roe v. Wade” and a district court in Montana enjoined a
Catholic hospital from refusing to permit tubal ligations following
delivery.” In response, the U.S. Congress passed the Church
Amendment, which made clear that receipt of federal funds did not
require an individual or institution to perform sterilizations or
abortions if it “would be contrary to . .. religious beliefs or moral
convictions.””

Legislatures across the United States followed, passing legisla-
tion—known as conscience clauses—to protect refusing providers
from discrimination in hiring, staff privileges, or promotion; profes-
sional discipline; civil actions (typically malpractice); and regula-
tory or criminal sanctions.” In almost every state, a doctor may
now refuse to comply with a patient’s request to withdraw or with-
hold life-sustaining treatment.” Refusals to provide abortion, con-

2410 U.S. 113 (1973).

* Taylor v. St. Vincent’s Hosp., 369 F. Supp. 948, 951 (D. Mont. 1973).

242 U.S.C. § 300a-7(b) (1973) (effective October 20, 2000).

¥ See, e.g., Ariz. Rev. Stat. Ann. § 36-3205(C)(1) (2009) (West) (“[H]ealth care pro-
vider is not subject to criminal or civil liability or professional discipline for. ..
[f]ailing to comply with a decision or a direction [at the end of life] that violates the
provider’s conscience . . ..”); N.J. Stat. Ann. § 2A:65A-3 (West 2000) (“The refusal to
perform, assist in the performance of, or provide abortion services or sterilization
procedures shall not constitute grounds for civil or criminal liability, disciplinary ac-
tion or discriminatory treatment.”).

*See, e.g., Ala. Code § 22-8A-8(b) (2006) (“No nurse, physician, or other health
care provider may be required by law or contract in any circumstances to participate
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traception, and sterilization are also commonly permitted.” Under
all but a few conscience clauses, a doctor or nurse may refuse care
even in emergency situations.” The majority of clauses might be
read to authorize discriminatory refusals,” as when a provider re-
fuses contraception only to unmarried women.

The stated goal of this legislative activity is to protect medical
providers’ exercise of conscience. Although in many states legisla-
tion simply says that refusal will not be grounds for discipline or li-
ability,” in others the statutory text speaks in terms of moral, ethi-
cal, or religious grounds or conscientious objection.” Bills bear
titles like “Health Care Rights of Conscience Act™ or “Con-

in the withholding or withdrawal of life-sustaining treatment if such person objects to
so doing.”); Tenn. Code Ann. § 32-11-108(a) (2007) (stating that a provider who can-
not in good conscience comply with a living will shall inform the patient and assist in
transfer but “shall not be subject to civil liability for medical care provided during the
interim period until transfer is effectuated”). Federal law expressly allows Medicare
providers to refuse to comply with advance directives as permitted under state law.
Advance Directives: Requirements for Providers, 42 C.F.R. § 489.102(a)(1)(ii) (2011).

* Guttmacher Inst., supra note 8 (highlighting laws allowing refusal to provide abor-
tion in forty-six states, contraception in thirteen states, and sterilization in eighteen
states).

* Only some state conscience clauses contain an emergency exception. See Cal.
Health & Safety Code § 123420(d) (West 2006) (containing an exception for emer-
gency for abortion); Fla. Stat. § 765.1105(1)(a) (2010) (containing an exception for
emergency); 745 Ill. Comp. Stat. 70/6, 70/9 (2010) (containing exception for any pro-
cedure); Towa Code § 146.1 (2005) (containing an exception for “medical care which
has as its primary purpose the treatment of a serious physical condition requiring
emergency medical treatment necessary to save the life of a mother”); La. Rev. Stat.
Ann. §§ 40:1299.34, 34.5, 35.9 (2008) (containing exception for abortion); Nev. Rev.
Stat. § 632.475(3) (2008) (containing exception for abortion); S.C. Code Ann. § 44-41-
40 (2002) (“[N]o hospital or clinic shall refuse an emergency admittance” with regard
to abortion); Tex. Occ. Code Ann. § 103.004 (West 2012) (“A private hospital or pri-
vate health care facility is not required to make its facilities available for the perform-
ance of an abortion unless a physician determines that the life of the mother is imme-
diately endangered.”).

” Holly Fernandez Lynch, Conflicts of Conscience in Health Care: An Institutional
Compromise 247-48 (2008).

*See, e.g., Haw. Rev. Stat. § 453-16(e) (2011); 20 Pa. Consol. Stat. § 5424 (2012).

¥ See Lynn D. Wardle, Protecting the Rights of Conscience of Health Care Provid-
ers, 14 J. Legal Med. 177, 197-98 (1993) (categorizing abortion-related clauses).

*H. 609, 2006 Leg., Reg. Sess. (Ala. 2006); S. 1141, 85th Gen. Assemb., Reg. Sess.
(Ark. 2005); H. 4741, 93d Leg., 1st Reg. Sess. (Mich. 2005); H. 1539, 93d Gen. As-
semb., 2d Reg. Sess. (Mo. 2006); Assemb. Bill 2016, 212th Leg., Reg. Sess. (N.J. 2006);
H. 6793, 2006 Gen. Assemb., Jan. Sess. (R.I. 2006); H. 1184, 81st Leg., 2006 Sess.
(S.D. 2006); S. 1016, 79th Leg., Reg. Sess. (Tex. 2005); H. 183, 68th Biennial Sess. (Vt.
2005); S. 41, 77th Leg., 2d Sess. (W. Va. 2006).
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science clause™ and emphasize “the rights of all individuals to pur-
sue their religious beliefs and to follow the dictates of their own
consciences.””

Under these clauses’ anti-discrimination provisions, employers
may not discriminate against doctors and nurses who decline to
provide certain treatments when making hiring, promotion, or fir-
ing decisions.” Under the Federal Title VII standard, an employer
must offer a reasonable accommodation, unless doing so will result
in an undue hardship.” Although an undue hardship has been de-
fined as anything more than a de minimis burden,” the case law
suggests that healthcare facilities often go to great lengths to ac-
commodate their employees, perhaps in part to comply with more
onerous state conscience clauses.” A number of state clauses do

' See, e.g., Va. Code Ann. § 18.2-75 (2009).

* Ga. Code Ann. § 49-7-9 (2009).

7 See, e.g., 42 U.S.C. §§ 300a-7(c), (e) (2006); see also Nead v. Bd. of Trs. of E. IIL.
Univ., No. 05-2137, 2006 WL 1582454, at *4-5 (C.D. IIL June 6, 2006) (finding suffi-
cient to state a Title VII claim allegations that employee had not been promoted be-
cause of her opposition to emergency contraception). Statutory damages (and some-
times criminal sanctions) are occasionally specified. See, e.g., Cal. Health & Safety
Code § 123420 (West 2006) (making violation a misdemeanor); 745 Ill. Comp. Stat.
30/1(c) (2010) (stating violation results in “civil damages equal to 3 times the amount
of proved damages”); Nev. Rev. Stat. § 632.475 (2008) (authorizing criminal penalty);
N.Y. Civ. Rights Law § 79-i (McKinney 2009) (authorizing criminal penalty); Ohio
Rev. Code Ann. § 4731.91 (LexisNexis 2006) (authorizing civil damages).

* Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 68-69 (1986). The Church
Amendment does not create a private right of action, although a violation thereof can
result in loss of federal funding. Cenzon-DeCarlo v. Mount Sinai Hosp., 626 F.3d 695,
699 (2d Cir. 2010). Courts have interpreted Title VII to permit religious discrimina-
tion claims founded on refusal to participate in contested treatments. Nead, 2006 WL
1582454, at *5.

* This standard is met by costs like additional staffing or lost business. Trans World
Airlines v. Hardison, 432 U.S. 63, 84 (1977).

*See Shelton v. Univ. of Med. & Dentistry of N.J., 223 F.3d 220, 226-28 (3d Cir.
2000) (finding for hospital that repeatedly offered to transfer labor and delivery nurse
to other positions); Grant v. Fairview Hosp. & Healthcare Servs., No. Civ. 02-
4232JNEJGL, 2004 WL 326694, at *1, *5 (D. Minn. Feb. 18, 2004) (granting hospital’s
motion to dismiss where it offered to allow ultrasound technician to opt-out of exam-
ining women contemplating abortion); Tramm v. Porter Mem’l Hosp., 128 F.R.D. 666,
667-68 (N.D. Ind. 1989) (issuing summary judgment in favor of surgical aide in public
hospital who refused to clean instruments used in abortions); Kenny v. Ambulatory
Ctr. of Miami, 400 So. 2d 1262, 1266-67 (Fla. Dist. Ct. App. 1981) (finding in favor of
nurse who objected to gynecological procedures and was employed in an operating
room where sixteen percent of procedures were gynecological because employer
should have accommodated her by rearranging schedules); Swanson v. St. John’s Lu-
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not incorporate any limitations on the employer’s duty to accom-
modate.” They also, with few exceptions, appear to apply to clinics
that provide abortions.” The broadest clauses seem “absolute—
even up to the point of shielding workers from performing the es-
sential functions of their jobs.””

Generally, anti-discrimination provisions extend to the refusing
provider alone. Only in the exceptional case does legislation ac-
knowledge the willing individual provider. Most notably, the
Church Amendment prohibits discrimination against “any physi-
cian or other health care personnel... because he performed or
assisted in the performance of a lawful sterilization procedure or
abortion . . . or because of his religious beliefs or moral convictions
respecting sterilization procedures or abortions.” Two states fol-
low this approach.” These provisions, however, only prohibit dis-
crimination based on prior or off-site performance of either proce-

theran Hosp., 597 P.2d 702, 709, 711 (Mont. 1979) (finding for a nurse-anesthetist de-
spite the fact that employer could only procure a substitute from fifty-five or ninety-
mile distances when her full-time schedule did not conflict); Larson v. Albany Med.
Ctr., 676 N.Y.S.2d 293, 294, 296 (N.Y. App. Div. 1998) (finding for nurses who ob-
jected to participating in an abortion); see also Thaddeus Mason Pope, Legal Briefing:
Conscience Clauses and Conscientious Refusal, 21 J. Clinical Ethics 163, 166 (2010)
(reporting a 2005 Louisiana case denying summary judgment to a hospital in 2007 that
fired a nurse who refused to administer emergency contraception).

7 James A. Sonne, Firing Thoreau: Conscience and At-Will Employment, 9 U. Pa.
J. Lab. & Emp. L. 235, 242 (2007).

* Three states include a narrow exception. Cal. Health & Safety Code § 123420(a)
(West 2006) (exempting employer when “person would be assigned in the normal
course of business of any hospital, facility, or clinic to work in those parts of the hospi-
tal, facility, or clinic where abortion patients are cared for”); Ky. Rev. Stat. Ann.
§ 311.800(5)(c) (LexisNexis 2011) (excluding facility “operated exclusively for the
purposes of performing abortions or sterilizations”); 18 Pa. Consol. Stat. § 3213(f)(1)
(2000) (exempting “facility devoted exclusively to the performance of abortions™).

 Sonne, supra note 37, at 284; see also Swanson, 597 P.2d at 709-10 (determining
that the right to refuse is unquahﬁed and does not require weighing interests of the
employer).

42 U.S.C. § 300a-7(c) (2006).

“Ky. Rev. Stat. Ann. §§ 311.800(5)(b)—(c) (LexisNexis 2011) (prohibiting discrimi-
nation against individuals “on account of the willingness or refusal . .. to perform or
participate in abortion or sterilization” or “any statement or other manifestation of
attitude by such person with respect to abortion or sterilization”); Mich. Comp. Laws
§ 333.20184 (2008) (prohibiting discrimination against “an individual . . . [who] previ-
ously participated in, or expressed a willingness to participate in, a termination of
pregnancy”).
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dure. They do not require refusing institutions to accommodate
willing providers.

A handful of other state conscience clauses recognize the willing
provider more comprehensively. Alabama is unusual in providing
that “[n]o person may be discriminated against in employment or
professional privileges because of the person’s participation or re-
fusal to participate in the withholding or withdrawal of life-
sustaining treatment.”” Oregon’s Death with Dignity Act protects
the ability of willing providers in refusing institutions to provide as-
sisted suicide off site, deliver information, and refer patients, but
allows institutions to prohibit their dispensing the drugs on site.”
Broad state conscience clauses, which safeguard a physician from
performing any form of medical service contrary to conscience,
might also be read to include willing providers.*

As a general rule, however, lawmakers have exacerbated con-
flicts between institutions and willing providers by creating institu-
tional conscience for refusing healthcare entities.” The Church
Amendment, for instance, states that federal funding will not re-
quire an entity to provide any personnel or “make its facilities
available for the performance of any sterilization procedure or
abortion if the performance of such procedure or abortion in such
facilities is prohibited by the entity on the basis of religious beliefs
or moral convictions.” Another common version immunizes

“ Ala. Code §22-8A-8(b) (2006) (emphasis added). Regarding end-of-life care,
state clauses shield providers who follow advance directives from liability, but gener-
ally do not resolve the conflict between these providers and institutions that limit abil-
ity to carry out patients’ wishes. South Dakota seems to protect both perspectives as
well, stating that a person “who performs . . . an abortion” may not face repercussions
from the institution. S.D. Codified Laws § 34-23A-13 (2011).

“Or. Rev. Stat. § 127.885 (2003).

“For example, Washington’s statute reads:

No individual health care provider, religiously sponsored health carrier, or

health care facility may be required by law or contract in any circumstances to

participate in the provision of or payment for a specific service if they object to

so doing for reason of conscience or religion. No person may be discriminated

against in employment or professional privileges because of such objection.
Wash. Rev. Code § 48.43.065(2)(a) (2008).

“With regard to abortion and end-of-life care, almost all states allow institutional
refusal. See Natalie Langlois, Note, Life-Sustaining Treatment Law: A Model for
Balancing a Woman’s Reproductive Rights with a Pharmacist’s Conscientious Objec-
tion, 47 B.C. L. Rev. 815, 838-39 (2006); Guttmacher Inst., supra note 8.

“42 U.S.C. § 300a-7(b)(2)(A) (2006).
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healthcare institutions that decline to comply with an advance di-
rective because it “is contrary to . . . the written policies of the insti-
tution” or to “a policy of the institution that is expressly based on
reasons of conscience.”"

Only when an institution refuses to deliver legal, necessary care
does the law recognize a concept of “institutional conscience.” Un-
der most provisions, an entire hospital, healthcare system, clinic, or
practice group may refuse contested treatments. The legislation
typically does not differentiate between religious and secular, pub-
lic and private, and for-profit and not-for-profit institutions.” In
several jurisdictions, broad conscience clauses allow any corpora-
tion or entity associated with healthcare—including insurance
companies—to decline to participate in, refer for, or give informa-
tion about any healthcare service for reasons of conscience.” Em-
ployees and medical staff of all faiths, beliefs, and backgrounds
must then abide by the institutional policy of refusal.

For both willing and refusing nurses and doctors, then, the pri-
mary point of conflict is not with the law, but with the policies of
entities with which they are associated. As a result, cases involving
refusing individual providers have most commonly arisen in the
anti-discrimination context (rather than tort or disciplinary ac-
tions). The following exhibits the asymmetries in the ways conflicts
are resolved under existing legislation:

“"Wyo. Stat. Ann. § 35-22-410(a)(v) (2011).

* Cal. Prob. Code § 4734(b) (West 2009).

“ A handful, however, limit the reach of institutional conscience clauses to private
institutions, see Ark. Code Ann. § 20-16-304 (2006); Me. Rev. Stat. tit. 22, § 1903(4)
(2004); Tenn. Code Ann. § 68-34-104(5) (2011), or religious institutions, see Cal.
Health & Safety Code § 123420(c) (West 2006); N.J. Stat. Ann. § 26:2H-65(b) (West
2007).

745 T11. Comp. Stat. 70/4 (2010); Miss. Code Ann. § 41-107-5(3) (2009); Wash. Rev.
Code § 48.43.065(2)(a) (2008). Since 2004, over a dozen states have considered similar
legislation. Harrington, supra note 19, at 784-87.

Amendments to federal law also broaden the range of services, protecting any indi-
vidual from being required “to perform or assist in the performance of any part of a
health service program or research activity funded in whole or in part under a pro-
gram administered by the Secretary of Health and Human Services”—that is Medi-
care and Medicaid—if participation would violate “his religious beliefs and or moral
convictions.” 42 U.S.C. § 300a-7(d) (2006).
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Refusing Institution | Willing Institution
Refusing ) .. .
Individual Provider No conflict Individual wins
Willing Individual .. ) .
Institution wins No conflict

Provider

B. Gaps in the Scholarship

Like lawmakers, legal scholars have both neglected the con-
science of the willing provider and failed to scrutinize the concept
of institutional conscience. They instead have operated under the
assumption that legislation in this area effectively protects provider
conscience but may (or must) be tempered to ensure patient ac-
cess. Their focus, therefore, has been on the seemingly most sig-
nificant issue: the appropriate balance between the patient’s access
to healthcare and the refusing provider’s conscience. Although
constitutional values of free exercise, autonomy, privacy, self-
determination, and equality underlie these discussions, the litera-
ture has engaged, as does this Article, in legislative analysis be-
cause constitutional doctrine provides few answers to the contro-
versy over conscience.”

The refusing provider has been at the center of scholarly pro-
posals. The interests of refusing doctors and nurses are set against
the demands of their employers.” Generally applicable laws (or
ethical rules) are understood to create a dilemma for the refuser,
with debate over whether exemptions for refusal can be justified as

It is generally agreed that the First Amendment neither prohibits nor requires ex-
emptions for medical providers with moral or religious objections to generally appli-
cable laws. Employment Division v. Smith, 494 U.S. 872, 879 (1990) (holding that the
right of free exercise does not relieve an individual of the obligation to comply with a
“‘valid and neutral law of general applicability on the ground that the law proscribes
(or prescribes) conduct that his religion prescribes (or proscribes)’” (quoting United
States v. Lee, 455 U.S. 252,263 n.3 (1982) (Stevens, J., concurring in judgment))); see
also Harrington, supra note 19, at 789-91 (discussing free exercise issues in healthcare
conscience debate). Nor do equal protection arguments, based on women’s need for
reproductive care, prove effective. See, e.g., Poelker v. Doe, 432 U.S. 519, 521 (1977)
(holding that state may favor childbirth over abortion). Moreover, because of the
state action requirement in U.S. constitutional law, constitutional doctrine cannot re-
solve the problems of conscience faced by providers in private institutions.

” See generally Bruce G. Davis, Defining the Employment Rights of Medical Per-
sonnel Within the Parameters of Personal Conscience, 1986 Det. C.L. Rev. 847;
Sonne, supra note 37, at 236.
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a matter of medical ethics.” The vast majority of literature pits the
refuser’s moral convictions against the patient’s (and community’s)
access to healthcare.™

By and large, willing doctors and nurses have been absent from
the legal literature, their moral convictions presumed to coincide
perfectly with their employer’s. Although the potential for conflict
between these individuals and refusing institutions occasionally has
been noted in passing,” only recently have a few scholars begun to
consider the willing provider. Bernard Dickens and Rebecca Cook
have described doctors’ “conscientious commitment” to provide

*See, e.g., Robert Baker, Conscience and the Unconscionable, 23 Bioethics ii, iii-iv
(2009) (concluding that refusal to refer to or to provide a service when no alternatives
are available is unprofessional conduct); Robert F. Card, Conscientious Objection
and Emergency Contraception, 7 Am. J. Bioethics, 8, 9 (2007) (arguing that profes-
sionals have an ethical obligation to dispense emergency contraception); Bernard M.
Dickens, Ethical Misconduct by Abuse of Conscientious Objection Laws, 25 Med.
Law 513, 517-19 (2006) (noting some conscience clauses allow unethical conduct).

*See generally Lynch, supra note 27; William W. Bassett, Private Religious Hospi-
tals: Limitations upon Autonomous Moral Choices in Reproductive Medicine, 17 J.
Contemp. Health L. & Pol’y 455 (2001); Kathleen M. Boozang, Deciding the Fate of
Religious Hospitals in the Emerging Health Care Market, 31 Hous. L. Rev. 1429
(1995); Brock, supra note 6; Julie D. Cantor, Conscientious Objection Gone Awry—
Restoring Selfless Professionalism in Medicine, 360 New. Eng. J. Med. 1484, 1485
(2009); Charo, supra note 6; Brietta R. Clark, When Free Exercise Exemptions Un-
dermine Religious Liberty and the Liberty of Conscience: A Case Study of the Catho-
lic Hospital Conflict, 82 Or. L. Rev. 625 (2003); Elena N. Cohen, Disclosing Religious
Restrictions in Health Care: Balancing Individual and Institutional Preferences, 1
Gender Med. 8, 8 (2004); Daar, supra note 6; Dickens & Cook, supra note 6; Dresser,
supra note 6; Greenawalt, supra note 6; Harrington, supra note 19; Ikemoto, supra
note 5; Minow, supra note 6; Julian Savulescu, Conscientious Objection in Medicine,
332 Brit. Med. J. 294, 294 (2006); Carson Strong, Conscientious Objection the Morn-
ing After, 7 Am. J. Bioethics 32, 32 (2007); Martha S. Swartz, “Conscience Clauses”
or “Unconscionable Clauses”: Personal Beliefs Versus Professional Responsibilities, 6
Yale J. Health Pol’'y L. & Ethics 269, 282-83 (2006); Katherine A. White, Crisis of
Conscience: Reconciling Religious Health Care Providers’ Beliefs and Patients’
Rights, 51 Stan. L. Rev. 1703 (1999); Robin Fretwell Wilson, Essay: The Limits of
Conscience: Moral Clashes Over Deeply Divisive Healthcare Procedures, 34 Am. J.
L. & Med. 41 (2008).

¥ See, e.g., Cohen, supra note 54 (“[I]t is also undeniable that when health care in-
stitutions . . . impose ethical and religious restrictions, they limit the options of pa-
tients and practitioners alike.”); Pellegrino, supra note 6, at 236 (acknowledging that
Catholic directives apply to all who practice in a Catholic institution, irrespective of
their personal beliefs); Susan J. Stabile, When Conscience Clashes with State Law &
Policy: Catholic Institutions, 46 J. Cath. Legal Stud. 137, 147 (2007) (recognizing “the
fact that a Catholic institution serves or employs non-Catholics means that the
Church’s position is in some way being extended to non-Catholics”).
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abortion or contraception in historical and comparative perspec-
tive.” Several others have argued that Title VII and the Church
Amendment should be enforced to protect doctors who advocate
for abortion rights or perform abortions off-site.”” None of these
accounts, however, has identified the asymmetries in legislation or
the theoretical bases for protecting the willing provider’s con-
science.

Moreover, the scholarship has overlooked theoretical problems
with institutional conscience. Although a few legal scholars admit
some discomfort with institutional conscience,” they have not scru-
tinized the concept. The fundamental tension between institutional
and individual conscience has remained unexamined.

This Article aims to fill these gaps. This approach does not in-
tend to minimize the importance of access to healthcare that has
been thoroughly and convincingly analyzed elsewhere,” but rather
to challenge the calculus that views conscience as conflicting with
patient care. Contested treatments involve the consciences of a
number of actors—including doctors, nurses, institutions, and pa-
tients.” The interests of the provider and patient need not always
be in opposition. Indeed, considering the willing provider, who by
definition seeks to carry out patients’ wishes and best interests,
should only bolster patients’ access to care.

*Bernard M. Dickens & Rebecca J. Cook, Conscientious Commitment to Women’s
Health, 113 Int’l J. Gynecology & Obstetrics 163,164 (2011).

" Leora Eisenstadt, Separation of Church and Hospital: Strategies to Protect Pro-
Choice Physicians in Religiously Affiliated Hospitals, 15 Yale J.L. & Feminism 135,
154 (2003); Steph Sterling & Jessica L. Waters, Beyond Religious Refusals: The Case
for Protecting Health Care Workers’ Provision of Abortion Care, 34 Harv. J.L. &
Gender. 463, 495 (2011).

*See Greenawalt, supra note 6, at 824 (noting that “[t]he issue is harder with re-
spect to institutions” and “it is somewhat difficult to say what gives a collective entity
an objection in conscience”).

* See supra note 6. Patients’ interests are central to any legislative proposal and will
be considered in Part III.

“ The issue of patient conscience is largely beyond the scope of this Article, but for
helpful analysis, see Kathleen M. Boozang, Divining a Patient’s Religious Beliefs in
Treatment Termination Decision-Making, 15 Temp. Pol. & Civ. Rts. L. Rev. 345
(2006); April L. Cherry, The Free Exercise Rights of Pregnant Women Who Refuse
Medical Treatment, 69 Tenn. L. Rev. 563 (2002).
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C. The Pressing Conflict Between Refusing Institutions and Willing
Individuals

Neglect of the willing provider in law and scholarship is not sim-
ply a theoretical problem. The reach of refusing institutions means
a number of providers encounter restrictions that conflict in mean-
ingful ways with professional standards. Available empirical and
anecdotal evidence suggests that doctors and nurses clash with re-
fusing institutions over limitations on care.

Restrictions at refusing institutions affect a large percentage of
medical providers. In one recent empirical study, forty-three per-
cent of physicians reported having practiced in a religiously affili-
ated institution during their careers, a large number of which had
institutional policies of refusal.”” As one might expect, policies most
commonly limit abortion, contraception, sterilization, and end-of-
life care. However, many healthcare institutions that assert an ob-
jection to legal, medically necessary care are not affiliated with any
religion.” For instance, Vanguard, a for-profit, nonsectarian inves-
tor group, operates several formerly religious hospitals with refusal

* Stulberg et al., supra note 2. One thousand general internal medicine, family
medicine, or general practice physicians were surveyed as to whether they had
worked in a religiously affiliated hospital or practice, whether they had experienced
conflict with the institution over religiously based patient care policies, and how they
believed physicians should respond to such conflicts. Id. at 726.

® According to the American Medical Association, medically necessary care is

[h]ealth care services or products that a prudent physician would provide to a
patient for the purpose of preventing, diagnosing, treating or rehabilitating an
illness, injury, disease or its associated symptoms, impairments or functional
limitations in a manner that is: (1) in accordance with generally accepted stan-
dards of medical practice; (2) clinically appropriate in terms of type, frequency,
extent, site and duration; and (3) not primarily for the convenience of the pa-
tient, physician, or other health care provider.
Eugene Ogrod, Report of the Council on Medical Service 13-1-99: Definition of
“Medical Necessity,” Am. Med. Ass’n (1999), http://www.ama-assn.org/ama/pub/
about-ama/our-people/ama-councils/council-medical-service/reports-topic/medicare-
medicaid.page.
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policies.” Similarly public hospitals may (or are required to) pro-
hibit abortions or other controversial procedures in most states.”

Within these facilities, medical providers may face conflicts be-
tween professional best practice and institutional refusals. One in
five family physicians, general internists, and general practitioners
reports having experienced conflict with the religious institution
where they worked “regarding [the institution’s] religiously based
policies for patient care.”” As one would expect, the rates of con-
flict are even higher in facilities with wide-ranging restrictions, and
in certain specialties (such as obstetrics and gynecology).” A na-
tionally representative study of obstetrician—gynecologists found
that thirty-seven percent of those who practice in a religiously af-
filiated institution have faced conflicts over religion-based policies
for patient care.” Over half of ob-gyns who work in Catholic insti-
tutions reported such conflicts.”

Among refusing institutions, Catholic healthcare is distinguished
by its size and the extent of its restrictions. The nation’s largest
nonprofit medical provider, Catholic healthcare is a major market

“T11. Health Facilities and Servs. Review Bd., Application for Permit 10-014, West
Suburban Med. Ctr., Oak Park, Ill., at 991, Mar. 18, 2010, available at
http://www.hfsrb.illinois.gov/Apps/2010-03-18 %2010-014 %20CON %202010-03-
18%2010-014%20APPLICATION.pdf (claiming to “successfully operate[] faith-
based hospitals in San Antonio, Texas and Worcester, Massachusetts while maintain-
ing the values and mission of the founders of these facilities™).

*See, e.g., Ariz. Rev. Stat. Ann. § 15-1630 (2009) (prohibiting abortions in state
hospitals unless “necessary to save the life of the woman”). The Supreme Court has
upheld prohibitions on the use of public facilities for abortions, provided there is an
exception for therapeutic abortions. Webster v. Reprod. Health Servs., 492 U.S. 490,
507-11 (1989) (rejecting due process challenge); Poelker v. Doe, 432 U.S. 519, 520-21
(1977) (per curiam) (rejecting equal protection argument).

 Stulberg et al., supra note 2, at 726-27. There are few empirical studies of the ten-
sion between physicians and refusing institutions.

*Lois Uttley & Ronnie Pawelko, No Strings Attached: Public Funding of Relig-
iously-Sponsored Hospitals in the United States 26 (2002), available at
http://www.mergerwatch.org/storage/pdf-files/bp_no_strings.pdf (describing an ob-gyn
who, due to religious restrictions, was refused permission to admit a woman whose
membranes ruptured at fourteen weeks to a hospital that recently merged with a
Catholic hospital ); Freedman et al., supra note 1, at 1774 (reporting a qualitative
study showing ob-gyns’ struggle against institutional policies that delay or deny urgent
surgical abortion to patients).

Z Stulberg et al., supra note 4, at 10-11.

" 1d.
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player.” At any time, over half a million full-time employees—
14.3% of full-time hospital employees—work at Catholic hospitals.
This number does not include the many physicians who have ad-
mitting privileges at these hospitals or the employees of the nu-
merous Catholic nursing homes, long-term care facilities, and clin-
ics.

In these institutions, medical providers are required to follow the
Ethical and Religious Directives for Catholic Health Care Services
(“ERDs”) as a condition of employment or admitting privileges.”
At over forty pages long, the ERDs cover many topics that do not
affect medical care. A number, however, contradict accepted pro-
fessional ethical imperatives that require doctors and nurses to
place patient welfare above self-interest, respect patient autonomy,
guarantee continuity of care, and ensure patients receive adequate
information.”

“ Catholic healthcare has more than 1400 long-term and other health facilities
and 600 hospitals. Catholic Health Ass’n of the United States, A Passionate
Voice for Compassionate Care 9, available at http://www.chausa.org/WorkArea/
linkit.aspx?LinkIdentifier=id&ItemID=9370 (last visited Oct. 13, 2012). It also
includes sixty-one multi-institution health systems. Catholic Health Ass’n of the
United States, Catholic Health Care in the United States 2, Jan. 2010, available at
http://www.chausa.org/Work Area/linkit.aspx?LinkIdentifier=id&ItemID=7830; see also Joe
Carlson, Seeking Catholic Cohesion: CHA Report Stresses Cooperation over Consolidation,
ModernHealthcare.com, Aug. 16, 2010, http://www.modernhealthcare.com/article/
20100816/MAGAZINE/100819940 (“Today the three largest not-for-profit hospital
owners in the country are all Catholic. . ..”).

 United States Conference of Catholic Bishops, Ethical and Religious Directives
for Catholic Health Care Services 3-4 (5th ed. 2009), available at
http://www.usccb.org/issues-and-action/human-life-and-dignity/health-care/upload/
Ethical-Religious-Directives-Catholic-Health-Care-Services-fifth-edition-2009.pdf
[hereinafter ERDs]. Sometimes restrictions on providers extend outside the Catholic
facility. For instance, an ob-gyn was placed under review by his Catholic employer for
performing abortions at Planned Parenthood. Sterling & Waters, supra note 57, at
471.

"' See, e.g., Am. Med. Ass’n, Opinion. 8.08 — Informed Consent (2006), available at
http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical-
ethics/opinion808.page (“Physicians should sensitively and respectfully disclose all rele-
vant medical information to patients.”); Am. Med. Ass’n, Opinion. 10.01 — Fundamental
Elements of the Patient-Physician Relationship §§ (1)-(2) (1993), available at
http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical-
ethics/opinion1001.page (“The patient has the right to receive information from physicians
and to discuss the benefits, risks, and costs of appropriate treatment alternatives.”); Am.
Med. Ass’n, Principles of Medical Ethics, at VIII (2001), available at http://www.ama-
assn.org/ama/pub/physician-resources/medical-ethics/code-medical-ethics/principles-medical-
ethics.page (“A physician shall, while caring for a patient, regard responsibility to the patient
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The tension is most acute in reproductive care. Artificial repro-
ductive technology, nontherapeutic abortion, contraception, con-
doms, and sterilization are not permitted.” Research and therapy
using treatments derived from fetal tissue or embryonic stem cells
are also disallowed.”

The directives limit the information doctors may provide to
“morally legitimate alternatives,”™ with wide-ranging repercussions
for physician practice and patient care. Catholic clinics have re-
fused to instruct HIV-positive patients as to the importance of
condoms and of cleaning needles used for intravenous drugs to
prevent transmission.” Participants in trials of drugs that may cause
fetal anomalies have merely been instructed not to become preg-
nant, instead of receiving contraception.” Discussing prenatal test-
ing is prohibited if it might result in the woman’s decision to abort
a fetus (as when testing shows a nonviable fetus or severe anoma-
lies).” Counseling a rape victim about emergency contraception is
also often restricted.” By contrast, medical ethics absolutely pro-
hibit withholding medical information from patients without their
knowledge or consent.”

as paramount.”); Am. Nurses Ass'n, Code of Ethics for Nurses §§ 1.1, 1.4 (2001), available at
http://www.nursingworld.org/MainMenuCategories/EthicsStandards/CodeofEthicsfor
Nurses/Code-of-Ethics.pdf (“Patients have the moral and legal right. .. to be given
accurate, complete and understandable information . . . .”).

” ERDs, supra note 70, at 25 9 3841, 26 q 45,27 99 48, 52, 53.

" 1d. at 33 ] 66.

"1d. at 20 § 27. “The free and informed health care decision of the person or the
person’s surrogate is to be followed so long as it does not contradict Catholic princi-
ples.” Id. at 20 q 28.

” Mireya Navarro, Ethics of Giving AIDS Advice Troubles Catholic Hospitals,
N.Y. Times, Jan. 3, 1993, at Al.

" Martien A.M. Pijnenburg et al., Catholic Healthcare Organizations and the Ar-
ticulation of Their Identity, 20 HEC Forum 75, 80 (2008).

" ERDs, supra note 70, at 27 q 50.

™ Teresa Harrison, Availability of Emergency Contraception: A Survey of Hospital
Emergency Department Staff, 46 Annals of Emergency Med. 105 (2005) (finding that
fifty-five percent of all Catholic hospitals refuse to dispense EC under any circum-
stance); NARAL Pro-Choice Mass., Press Release, Access to Emergency Contracep-
tion in MA Hospitals Declines, Dec. 2008, available at http://www.prochoicemass.org/
media/echosp2008.shtml (reporting that despite legal requirements only fifty-six per-
cent of Massachusetts Catholic hospitals offer rape victims emergency contraception).

” Am. Med. Ass’n, Opinion. 8.082 — Withholding Information from Patients (2006),
available at http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/
code-medical-ethics/opinion8082.page.
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End-of-life care is the other principal area of conflict. Even
where a patient has an advance directive or is competent to make a
decision about the use or withdrawal of artificial life support, a
provider is forbidden from honoring her wishes if they are contrary
to Catholic teaching.” With regard to artificial nutrition and hydra-
tion, the ERDs impose “an obligation to provide patients with food
and water,” even when they are in “chronic and presumably irre-
versible conditions” and are likely to require feeding indefinitely.”
Although palliative care is encouraged, terminal sedation is disal-
lowed.”

Sometimes ambiguity in the directives constrains providers’ abil-
ity to treat and counsel patients. For instance, the ERDs accept
that a rape victim “should be able to defend herself against a po-
tential conception,” seemingly limiting the dispensing of emer-
gency contraception to instances where conception can be dis-
proved (despite the absence of any such medical test).”
Uncertainty about the moral status of an ectopic pregnancy, which
involves a pregnancy outside the uterus that cannot come to term,
may result in delays, unnecessary tests, or surgical methods that
render the woman infertile, instead of immediate use of a less-
intrusive medical procedure.” Even in emergencies, the permissi-

* ERDs, supra note 70, at 19 q 24. The directives provide that “[t]he free and in-
formed judgment made by a competent adult patient concerning the use or with-
drawal of life-sustaining procedures should always be respected and normally com-
plied with, unless it is contrary to Catholic moral teaching.” Id. at 31 q 59.

*1d. at 31 ] 58.

 Terminal sedation uses sedatives to make the patient unaware and unconscious in
order to relieve extreme suffering while disease takes its course and eventually leads
to death. The ERDs call for keeping patients as free of pain as possible, but stipulate
that a patient “should not be deprived of consciousness without a compelling reason”
and “[p]atients experiencing suffering that cannot be alleviated should be helped to
appreciate the Christian understanding of redemptive suffering.” Id. at 32 q 61. These
restrictions do not align with physicians’ views regarding end-of-life care. See Farr A.
Curlin et al., To Die, To Sleep: US Physicians’ Religious and Other Objections to
Physician-Assisted Suicide, Terminal Sedation, and Withdrawal of Life Support, 25
Am. J. Hospice & Palliative Med. 112, 115 (2008) (survey finding only eighteen per-
cent of physicians object to terminal sedation and five percent object to withdrawal of
artificial life support).

® ERDs, supra note 70, at 21-22 | 36.

*1d. q 48, at 27 (“In case of extrauterine pregnancy, no intervention is morally licit
which constitutes a direct abortion.”). For instances in which this restriction nega-
tively affected patient care, see Nat’l Health Law Program, Health Care Refusals:
Undermining Quality Care for Women 15, 40, 57 (2010), available at
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bility of abortions necessary for a woman’s health or life is incon-
sistently interpreted across facilities.”

Surprisingly, doctors and nurses encounter these restrictions
even outside of official or clearly identifiable Catholic facilities.”
As a result of hundreds of mergers between religious and nonreli-
gious facilities since the 1990s, healthcare systems with names like
“Optima” and institutions with names like “Daniel Freeman Ma-
rina Hospital” came to impose religious doctrine.” Recent sales
further confuse the issue, as secular, for-profit investor groups con-
tinue to require compliance with the ERDs in formerly Catholic
facilities.”™ Outside of the hospital context, cooperative arrange-
ments and leases with Catholic health systems mean there is often

http://www.healthlaw.org/images/stories/Health_Care_Refusals_Undermining_Qualit
y_Care_for_Women.pdf (discussing conscience clauses and restrictions on the use of
emergency contraception and prohibitions against the use of certain treatments for
ectopic pregnancies), and Angel M. Foster et al., Do Religious Restrictions Influence
Ectopic Pregnancy Management? A National Qualitative Study, 21 Women’s Health
Issues 104, 106 (2011) (discussing interviews with practitioners in Catholic hospitals
who have dealt with the challenges of managing ectopic pregnancies under the direc-
tives). A recent survey found that although there is much confusion over the status of
ectopic pregnancy in Catholic moral teachings, a low percentage of ob-gyns in Catho-
lic institutions (5.5%) report that institutional policies limit the options they have for
treating ectopic pregnancy (the study did not include emergency department or family
physicians who also manage ectopic pregnancy and did not establish physicians’ level
of awareness of religious policies for care). Stulberg et al., supra note 4, at 11.

® Freedman et al., supra note 1 (reporting physicians’ agonizing over treatment for
miscarriage under these restrictions).

* See Lawrence E. Singer, Does Mission Matter?, 6 Hous. J. Health L. & Pol’y 347,
353-57 (2006) (explaining criteria, including a religious order’s sponsorship, that
make healthcare facilities Catholic).

" Health System Bans Abortions in Facilities, Med. Ethics Advisor, Apr. 1, 1998,
http://www.highbeam.com/doc/1G1-206673157.html (reporting that, following the
merger of Catholic Medical Center and Elliot Hospital into Optima Healthcare, abor-
tion was prohibited at both facilities); see also Brownfield v. Daniel Freeman Marina
Hosp., 256 Cal. Rptr. 240 (Cal. Ct. App. 1989) (considering claim by rape victim
against Catholic hospital for denying emergency contraception and counseling).

*In these cases, it is difficult for potential patients or employees to know that the
hospital imposes religious limitations. For instance, after the sale of West Suburban
Hospital in Chicago, for-profit Vanguard agreed to keep the ERDs in place but took
all religious language off the website. Telephone Interview with Leah Bartelt, Staff
Counsel, American Civil Liberties Union of Illinois Reproductive Rights Project
(Oct. 20, 2010).
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compliance with the ERDs at non-Catholic physician groups, nurs-
ing homes, and ancillary care organizations.”

With changes in corporate affiliation and ownership, providers
find limitations imposed at their formerly secular workplaces. They
must then choose between accepting limits on care and finding al-
ternative employment. For instance, after the clinic where he was a
psychiatrist merged with a Catholic hospital, one doctor lost his
admitting privileges because he refused to agree to the ERDs on
the ground that they interfered with his patients’ rights.” If the en-
tity resulting from the merger becomes the largest medical em-
ployer in the area,” the choice for providers becomes starker—
accept restrictions or leave town.

As a result, medical providers have been at the forefront of pro-
tests against mergers or joint operations with refusing health facili-
ties. For example, hospital staff have resisted acquisitions by
Catholic health systems in order to avoid religious limits on end-of-
life care.” Medical staff similarly have sought to enjoin policies lim-
iting abortions or sterilizations imposed by the boards of nonprofit
community hospitals.”

¥ For instance, in Lane County, Oregon, where the Catholic health system already
controls seventy percent of hospital services, several major physician groups have also
affiliated with the system and agreed to comply with religious restrictions. Ikemoto,
supra note 5, at 1102 n.84.

* Uttley & Pawelko, supra note 66, at 32.

" See, e.g., John C. Grossmeier, Adopting and Implementing a Policy Governance
Model, 52 J. Healthcare Mgmt. 343, 344 (2007) (discussing merger of Catholic and
non-Catholic hospitals into community’s largest employer and six counties’ sole
community provider).

” Harris Meyer, Catholic Directive May Thwart End-Of-Life Wishes: Bishops Cite
‘Obligation’ for Using Feeding Tubes at Religious Facilities, Kaiser Health News,
Feb. 27, 2010, http://www.kaiserhealthnews.org/Stories/2010/February/24/Catholic-
directive-may-thwart-end-of-life-wishes.aspx (discussing end-of-life care restrictions
in Catholic health systems); see also Debran Rowland, The Boundaries of Her Body:
The Troubling History of Women’s Rights in America 290 (2004) (noting reports that,
during mergers, Catholic partners sometimes assured secular facilities that abortions
for life-threatening conditions would be allowed, only to later delay or deny them);
Navarro, supra note 75 (reporting that HIV counselors at Catholic clinic protested
decision to ban distribution of educational materials).

* See, e.g., Valley Hosp. Ass’n v. Mat-Su Coal. for Choice, 948 P.2d 963 (Alaska
1997) (seeking injunction against hospital policy prohibiting elective abortions); Doe
v. Bridgeton Hosp. Ass’n, 366 A.2d 641, 642-43 (N.J. 1976) (noting plaintiffs re-
quested that hospital be compelled to provide first-trimester elective abortions).
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Increasingly, providers will be caught between moral restrictions
and medical ethics. First, hospitals—both willing and refusing—are
purchasing or affiliating with physicians’ practices, in part because
of incentives in healthcare reform.” Second, the Catholic Church in
particular appears to be adopting more restrictive interpretations
of doctrine.” In contrast to previous versions, current ERDs re-
quire hydration and nutrition at the end of life and categorize ster-
ilization as a moral wrong on par with murder.” U.S. bishops have
begun to crack down on any departure from the directives.” Physi-
cians once able to discretely perform prohibited counseling and
procedures thus may experience increasing tension between their
professional conscience and institutional restrictions.

II. PROBLEMATIZING LEGISLATION’S INCONSISTENT DEFENSE OF
CONSCIENCE

Consider two hypothetical physicians. The first, Dr. Abbott, re-
fuses to administer contraception, but works at a hospital commit-
ted to delivering all necessary care to patients. By contrast, the
second, Dr. Baker, feels a moral imperative to ensure his patients
have autonomy over their reproductive lives, but his employer has
moral policies against contraceptives. Under the approach taken by

* Reed Abelson, Catholic Gains in Health Care Include Strings, N.Y. Times, Feb.
21,2012, at Al.

* Leigh Page, Abortion Showdown Again Puts Catholic Hospitals at Odds With
Church; More Catholic Healthcare West Hospitals May be Targeted, Becker’s Hosp.
Rev., Dec. 23, 2010, available at http://www.beckershospitalreview.com/hospital-
financial-and-business-news/abortion-showdown-again-puts-catholic-hospitals-at-
odds-with-church-more-catholic-healthcare-west-hospitals-may-be-targeted.html.

* Rachel Benson Gold, Hierarchy Crackdown Clouds Future of Sterilization, EC
Provision at Catholic Hospitals, 5 Guttmacher Inst. Rep. Pub. Pol’y 11, 12 (2002),
available at http://www.guttmacher.org/pubs/tgr/05/2/gr050211.pdf (noting that the
revised directives designate sterilization as “intrinsically immoral,” calling into ques-
tion at least forty Catholic facilities’ arrangements allowing sterilization).

" Editorial, A Matter of Life or Death, N.Y. Times, Dec. 23, 2010, at A32 (noting
that St. Joseph’s Hospital in Phoenix was stripped of its Catholic status after it per-
formed an abortion to save a woman’s life and refused to agree to the bishop’s de-
mand never to perform a life-saving abortion again); Joe Carlson, Catholic Hospi-
tals Under Scrutiny: Observers Question if Facilities Are Performing Birth-
Control Procedures, ModernHealthcare.com, Mar. 15, 2010, available at
http://www.modernhealthcare.com/article/20100315/MAGAZINE/100319992 (report-
ing that the ninety-two-year Catholic sponsorship of one of Oregon’s largest hospitals
ended over sterilizations).
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most legislation, Dr. Abbott can refuse to prescribe emergency
contraception to a rape victim in violation of her institution’s pol-
icy—without consequence. Dr. Baker, however, can be fired for
prescribing emergency contraception to a rape victim—even if he
acts in good conscience—because he has violated the institutional
policy of refusal.

This Part argues that these asymmetries render current legisla-
tion fundamentally and conceptually incoherent. It takes seriously
the claim of medical providers to act on conscience. It uses relevant
philosophical literature theorizing conscience to outline a basic un-
derstanding of what we mean by conscience, and why as a society
we care about protecting it. Based on this literature, it introduces
two interconnected arguments. First, willing providers equally may
claim to act on conscience. The strongest arguments about the na-
ture of conscience cannot justify their disparate treatment under
current legislation. Second, no theory of institutional conscience
arrives at describing a concept akin to human conscience. Instead,
institutional conscience might be said to reflect the value of moral
association. Under any conception of institutional conscience,
however, the disparate treatment of refusing and willing institu-
tions cannot be justified.

A. The Meaning and Value of Conscience

The concept of conscience was first developed in the moral phi-
losophical literature, and it is this literature that can most helpfully
inform the identification of claims of conscience. This Section does
not comprehensively describe philosophical theories of conscience
or the disagreements among them. Rather, it seeks to draw out
commonalities across traditions going back to medieval philoso-
phy.‘)S

Although philosophers do not agree on a single definition, con-
science broadly refers to “human knowledge of right and wrong,
and thus...our moral consciousness, process of moral decision

* Douglas C. Langston, Conscience and Other Virtues: From Bonaventure to Mac-
Intyre 2 (2001) (noting these constitute the most direct “source for our present under-
standing of conscience”).
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making, and settled moral judgments or decisions.” It implies con-
sciousness of first principles like “life is inviolable” or “do no
harm.”"™ It is not a mechanical application of rules or principles,
but a comprehensive evaluation of the circumstances of an action,
based on the totality of one’s intellectual and moral personhood."
Conscience represents a process by which a person identifies moral
principles, assesses context, and decides whether to do or omit a
particular act."

Conscience thus compels action, or the withholding of action."
In Catholic and other moral traditions, these judgments of con-
science must be obeyed, or the individual will have acted immor-
ally." Although individuals will disagree over fundamental ques-

* Darlene Fozard Weaver, Conscience: Rightly Formed and Otherwise, 132 Com-
monweal 10, 11 (2005). Definitions of conscience at the time of the Founding reflect
its philosophical basis. See, e.g., Michael W. McConnell, The Origins and Historical
Understanding of Free Exercise of Religion, 103 Harv. L. Rev. 1409, 1493 (1990)
(compiling definitions such as Noah Webster’s “natural knowledge, or the faculty that
decides on the right or wrong of actions in regard to one’s self,” James Buchanan’s
“testimony of one’s own mind,” and Samuel Johnson’s “knowledge or faculty by
which we judge of the goodness or wickedness of ourselves”).

"“ Langston, supra note 98, at 7 (explaining that the term conscience derives from
conscientia which has a double meaning of consciousness, meaning awareness, and
conscience, connected to the knowledge of what a person should do).

'1d. at 99-100, 106 (explaining that conscience is connected to moral reasoning,
emotional reactions of guilt, and a tendency to strive to do good); Daniel P. Sulmasy,
What Is Conscience and Why Is Respect for It So Important?, 29 Theoretical Med. &
Bioethics 135, 138 (2008) (noting that conscience “unifies the cognitive, conative, and
emotional aspects of the moral life by a commitment to integrity or moral whole-
ness”).

' Douglas Langston, Medieval Theories of Conscience, Stanford Encyclopedia of
Phil., July 7, 2011, http://plato.stanford.edu/entries/conscience-medieval/ (noting the
medieval view “regard[ed] human beings as capable of knowing in general what ought
to be done and applying this knowledge through conscience to particular decisions
about action”).

' Thomas Aquinas, Summa Theologica 678, pt. I, Question 79, art. 13 (Fathers of
the English Dominican Province trans., 1920), available at http://www.newadvent.org/
summa/1079.htm (“[C]onscience may be resolved into cum alio scientia, i.e., knowl-
edge applied to an individual case. But the application of knowledge to something is
done by some act. Wherefore from this explanation of the name it is clear that con-
science is an act.”); Charles E. Curran, Conscience in the Light of the Catholic Moral
Tradition, in Conscience: Readings in Moral Theology No. 14, at 3, 3 (Charles E.
Curran ed., 2004) (“Conscience is generally understood as the judgment about the
morality of an act to be done or omitted or already done or omitted by the person.”).

" Vatican II, Dignitatis Humanae § 3 (1965), available at http://www.consciencelaws.org/
issues-ethical/ethical045.html (“He is bound to follow this conscience faithfully in all
his activity so that he may come to God, who is his last end. Therefore he must not be
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tions of right and wrong, each experiences conscience in determin-
ing the morality of his or her own actions.

Acting according to conscience has real importance less because
it is about being (morally or politically) right than because it is cen-
tral to being a whole person. Both theory and experience indicate
that conscience is closely related to one’s moral integrity or sense
of self. As Dan Brock argues, conscientious judgments “define
who, at least morally speaking, the individual is, what she stands
for, what is the central moral core of her character.”” Prospec-
tively, a person often associates the pangs of conscience with a
sense that “the loss of integrity or wholeness” would ensue from
acting contrary to one’s moral judgment.'” Retrospectively, failure
to follow one’s conscience generates regret and guilt."”

This concern for the individual’s moral integrity has been at the
heart of the debates over conscience in medicine. Some have sug-
gested that requiring a physician to violate her conscience would
create “a psychological schism that violates the integrity of the per-
son as a unity of body, soul, and psyche.”"™ Others have asserted
that doctors who object to certain treatments should eschew rele-

forced to act contrary to his conscience.”); see also 1 Hannah Arendt, The Life of the
Mind 186 (1978) (arguing for the importance of being consistent with oneself, which
Socrates epitomizes); Michael G. Baylor, Action and Person: Conscience in Late
Scholasticism and the Young Luther 254 (1977) (noting that “Luther continued to as-
sert the principle that it is always wrong to act against conscience”); Langston, supra
note 98, at 27 (noting that medieval philosopher Bonaventure indicates that it is
wrong to act against conscience); Thomas E. Hill Jr., Four Conceptions of Con-
science, in Integrity and Conscience 13, 17 (Ian Shapiro & Robert Adams eds., 1998)
(“Kant’s moral theory holds that each of us must, in the end, treat our own (final)
moral judgments as authoritative, even though they are fallible.”).

' Brock, supra note 6, at 189.
James F. Childress, Conscience and Conscientious Actions in the Context of
MCOs, 7 Kennedy Inst. of Ethics J. 403, 404 (1997); see Arendt, supra note 104, at 189
(conceptualizing conscience as an inner dialogue that seeks harmony and to act mor-
ally); Baylor, supra note 104, at 210 (deeming Luther’s major contribution to under-
standing conscience to be judging not only the value of particular actions but also the
whole person).

"7 Curran, supra note 103, at 18.

"% Pellegrino, supra note 6, at 240; see also Mark R. Wicclair, Conscientious Objec-
tion in Medicine, 14 Bioethics 205, 213 (2000) (arguing that a conscientious objector
“is asserting the stronger claim that his or her moral integrity is at stake”).

106
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vant specializations in order to avoid “deep divisions within the
Self.”log

Legal and philosophical defenses of freedom of conscience thus
tend to be based on the value of living in accordance with con-
science, independent of its content."’ As a number of scholars have
argued, an individual’s moral integrity offers the most compelling
moral basis for respecting her conscience."' In a liberal pluralistic
society, the objective truth or falsity of an individual’s moral com-
mitments cannot form the justification for determining when to ac-
commodate conscience. Instead, “the moral weight of [an individ-
ual’s] conscience-based objection can be grounded in the value of
moral integrity and self-respect as well as the significant harm as-
sociated with self-betrayal and loss of self-respect.”""”

Even natural law or objectivist accounts of conscience, which
purport to determine the truth of moral claims, support freedom of
conscience based on moral integrity. According to these traditions,
although conscience acts as God’s representative within each indi-

' Jeffrey Blustein & Alan R. Fleischman, The Pro-Life Maternal-Fetal Medicine
Physician: A Problem of Integrity, 25 Hastings Ctr. Rep. 22, 22 (1995).

" Martha C. Nussbaum, Liberty of Conscience: In Defense of America’s Tradition
of Religious Equality 52 (2008) (explaining that Roger Williams, Stoic natural law
doctrines, and many Christian sects in the American colonies viewed conscience as
something “infinitely precious” possessed equally by all); Martin Benjamin, Con-
science, in 1 The Encyclopedia of Bioethics 513, 514 (Stephen G. Post ed., 3d ed.
2004) (arguing that the consequences to oneself, rather than the objective moral qual-
ity of an act, is the central concern of conscience); Christopher L. Eisgruber & Law-
rence G. Sager, The Vulnerability of Conscience: The Constitutional Basis for Pro-
tecting Religious Conduct, 61 U. Chi. L. Rev. 1245, 1268 (1994) (“[T]his pull toward
rectitude becomes a central, dominating feature of a person’s motivation and self-
identity.”); Immanuel Kant, The Metaphysical Elements of Ethics, in The Critique of
Pure Reason, the Critique of Practical Reason, and Other Ethical Treatises, The Cri-
tique of Judgement 363, 375 (Encyclopedia Britannica 1952) (1780) (noting that
“when a man is conscious of having acted according to his conscience, then, as far as
regards guilt or innocence, nothing more can be required of him, only he is bound to
enlighten his understanding as to what is duty or not”).

""" See, e.g., Brock, supra note 6, at 189; Yossi Nehushtan, Secular and Religious
Conscientious Exemptions: Between Tolerance and Equality, in Law and Religion in
Theoretical and Historical Context 243, 245 (Peter Cane et al. eds., 2008) (describing
accommodation of a person’s conscience as “always reflect[ing] respect for his auton-
omy and personhood”); Steven D. Smith, What Does Religion Have to Do with
Freedom of Conscience?, 76 U. Colo. L. Rev. 911, 935 (2005) (asserting that the most
plausible rationale for respecting conscience is that it is central to personhood).

" Wicclair, supra note 108, at 214.
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vidual and demands obedience as a duty to the divine,' it is not in-
fallible. A person may mistake the facts, reason poorly, or adopt
the wrong fundamental moral commitments, thereby acting consci-
entiously but performing an act deemed objectively wrong." In
such cases, the natural law tradition suggests she must still act ac-
cording to her conscience.” Respect for an individual’s subjective
striving to do good—not the objective correctness of her moral
convictions—thus forms a justification for protecting her freedom
of conscience."

This account requires treating equal claims of conscience alike,
regardless of whether we judge them to be morally wrong (within,
of course, the limits necessary to a well-ordered society)."” As Mar-

" Vatican II, supra note 104 (“It is through his conscience that man sees and recog-

nizes the demands of the divine law.”); see also Weaver, supra note 99, at 12 (“For
Aquinas, in apprehending and applying moral principles, human beings participate in
the divine law.”).

""" Sulmasy, supra note 101, at 140; see also Curran, supra note 103, at 4 (noting that
“Catholic tradition gives some primacy to the subjective aspect of conscience over the
objective”).

" See Thomas Aquinas, On Conscience: Disputed Question on Truth 17, in Tho-
mas Aquinas: Selected Writings 217, 233 (Ralph Mclnerny ed. & trans., 1998) (“That
conscience binds means that when one does not follow it he incurs sin.”); Catechism
of the Catholic Church, pt. 3, art. 6, ch. I, 1778 (1993), available at
http://www.vatican.va/archive/ENGO0015/__P5Z.HTM (quoting Cardinal John Henry
Newman for the proposition that “[c]onscience is the aboriginal Vicar of Christ”);
Richard P. McBrien, Catholicism 973 (1994) (“If ... after appropriate study, reflec-
tion, and prayer, a person is convinced that his or her conscience is correct, in spite of
a conflict with the moral teachings of the Church, the person not only may but must
follow the dictates of conscience rather than the teachings of the Church.”); Brian V.
Johnstone, Conscience and Error, in Conscience: Readings in Moral Theology No. 14,
at 163, 166 (Charles E. Curran ed., 2004) (arguing that this teaching on “erroneous
conscience was widely accepted by moral theologians in the 19th century and into the
present”).

"' Johnstone, supra note 115, at 171 (“Contemporary moral theologians have taught
us to look not only at the conformity of acts to the ontological order, but to the good-
ness (or badness) of persons, which is interpreted in terms of right striving, or ‘striving
out of love for the right.””); Vatican II, Constitution on the Church in the Modern
World q 17 (1965), reprinted in Conscience: Readings in Moral Theology No. 14, at
65, 66 (stating that humans’ “dignity . . . requires them to act out of conscious and free
choice, as moved and drawn in a personal way from within, and not by their own blind
impulses or by external constraint”); Weaver, supra note 99, at 12 (noting that Vati-
can II clarified that “coercing the conscience of another or acting against one’s own
conscience violates the person”).

""" Nussbaum, supra note 110, at 2; John Rawls, A Theory of Justice 181 (1999); Ne-
hushtan, supra note 111, at 263 (noting that the justification for equal toleration of
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tha Nussbaum has argued, conscience as “the core of our human-
ity” serves to render all human beings equal and, as a result, claims
of conscience deserve equal respect.”” In a pluralistic society, indi-
viduals recognize the value of maintaining their own moral integ-
rity, and “this gives them in turn a reason to value and respect the
moral integrity of others.”""”

Recognizing the equality of human conscience does not, it
should be noted, require exemptions from legislation for all (or
any) acts of conscience. A well-ordered society might demand that
all persons follow the law or face repercussions, irrespective of in-
dividual conscience. The value of conscience could also be out-
weighed by other considerations, such as the disvalue to the patient
or society of protecting conscience. When, however, a particular is-
sue, such as participation in abortion, is deemed sufficiently
weighty to allow conscience to trump legal or employment de-
mands, fairness requires extending exemptions equally. Focusing
on the content of a conviction rather than the integrity of the indi-
vidual simply amounts to legislating a particular moral perspective,
rather than dedication to freedom of conscience.”

Although one might argue that conscience clauses should in fact
be considered morals legislation, there is value to understanding
the effect of this legislation on the operation of conscience. Other
scholarly accounts have presumed existing legislation effectively
protects conscience, while potentially threatening patient access to
care.” This Article shows that, to the contrary, legislation meant to
safeguard conscience undercuts it. Legislators genuinely committed
to conscience should be troubled by this revelation, even if some of
their colleagues have the suppression of contested treatments as
their true objective.

conscience lies in the fact that even though not all claims are judged equally valid,
each person has autonomy and dignity).

" Nussbaum, supra note 110, at 79.

Brock, supra note 6, at 189; see also Sulmasy, supra note 101, at 145 (“People of
conscience owe each other, first and foremost, respect for their consciences.”).

" See Nadia N. Sawicki, The Hollow Promise of Freedom of Conscience, 33 Car-
dozo L. Rev. 1389, 1448 (2012) (arguing that adopting a “content-based view” of con-
science means abandoning the premise that freedom of conscience is a fundamental
principle).

! See supra note 6.

119
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B. The Willing Provider’s Conscience

As the Supreme Court recognized in Roe v. Wade, certain medi-
cal decisions—like abortion—inspire “deep and seemingly absolute
convictions” among physicians.” In these contested areas, one
cannot expect unanimity of conviction. This Part argues that just as
some nurses and doctors judge contraception, fertility treatments,
or palliative care to be morally wrong, so too do others hold deep
and seemingly absolute convictions in favor of these treatments. In
concrete situations, these providers may judge their participation
to be morally required and perform these procedures in good con-
science.

Of course, for many providers the decision whether to partici-
pate in controversial treatments has little to do with conscience and
does not implicate the concern for moral integrity that justifies leg-
islative protection. Even with regard to abortion, most physicians
do not refuse as a matter of conscience.” Instead, factors like risks
to physical safety, inconvenience, controversy, low professional es-
teem, lack of community support, gaps in medical education, and
continuing paternalism contribute to their decisions.” At the end
of life as well, physicians may overtreat patients due to
(mis)perceptions of possible liability.”” By the same token, some
providers may deliver controversial treatments, not out of con-
science, but to boost income or reduce malpractice risk.”

That said, each provider comes into practice with a set of reli-
gious, moral, and ethical convictions—all three of which may in-

2410 U.S. 113, 116 (1973).

" J.M. Westfall et al., Abortion Attitudes and Practices of Family and General
Practice Physicians, 33 J. Fam. Prac. 47, 50 (1991) (finding that only eight percent of
U.S. physicians believe abortion is always wrong).

" See Carole Joffe, Dispatches from the Abortion Wars: The Costs of Fanaticism to
Doctors, Patients, and the Rest of Us 17-18 (2009); Dresser, supra note 6, at 282, 284.

' Stephen Wear et al., Toleration of Moral Diversity and the Conscientious Refusal
by Physicians to Withdraw Life-Sustaining Treatment, 19 J. Med. & Phil. 147, 153
(1994) (“Many physicians . . . seem to believe that an active withdrawal involves sig-
nificantly more legal Jeopardy than a passive withholding . . . .”).

" Sonia Mateu Suter, The Routinization of Prenatal Testmg, 28 Am. J.L. & Med. 233,
251-54 (2002) (discussing ways in which the threat of liability contributed to the routiniza-
tion of prenatal testing); U.S. “Baby Business” (Infertility Services) Worth $4 Billion,
PRWeb, Aug. 17, 2009, http://www.prweb.com/releases/2009/08/prweb2750574.htm
(reporting market research showing the average fertility clinic takes in $3.2 million in
revenue).
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form conscience. Medical training, of course, can be expected to
guide most actions in the day-to-day routine of a physician. But,
from time to time, situations will arise in which a doctor will have
to make moral judgments of right and wrong. Sometimes, the dic-
tates of conscience and the requirements of the employer will col-
lide.

Religious beliefs, which statutes and philosophical traditions rec-
ognize as a basis for acts of conscience, may be of as fundamental
significance to a willing provider as they are to a refuser. For in-
stance, for a religious nurse who determines life is inviolable, con-
science might lead him to give condoms to his HIV-positive pa-
tients to preserve the lives of others. Religious individuals may see
these judgments as a matter not only of individual integrity, but
also of personal salvation. As Justice Stevens said in his Cruzan v.
Director, Missouri Department of Health dissent, in the universe of
end-of-life care, “not much may be said with confidence . . . unless
it is said from faith, and that alone is reason enough to protect the
freedom to conform choices about death to individual con-
science.”” Some intensive care unit nurses, for instance, invoke re-
ligious beliefs in favor of withholding care and indicate that God
would not want patients to suffer the way they do.” Sometimes,
however, religiosity correlates strongly to opposition to a particular
procedure, as with assisted suicide."”

Religion, however, has no monopoly on conscience, as statutory
regimes typically recognize.”™ For instance, abortion-related con-
science clauses identify as bases for refusal: “moral or religious

7497 U.S. 261, 343 (1990) (Stevens, J., dissenting).

*David A. Asch et al., The Limits of Suffering: Critical Care Nurses’ Views of
Hospital Care at the End of Life, 45 Soc. Sci. & Med. 1661, 1665 (1997); see, e.g., John
F. Kennedy Mem’l Hosp. v. Bludworth, 452 So. 2d 921, 923 (Fla. 1984) (describing
view of medical technology as “a means of prolonging the dying process rather than a
means of continuing life”).

" See, e.g., Curlin et al., supra note 82, at 112 (finding that high intrinsic religiosity
was related to objection to physician-assisted suicide).

" The debate among First Amendment scholars as to whether the Constitution’s
protection of free exercise of religion encompasses freedom of conscience indicates
that religion and conscience are not synonymous. Nussbaum, supra note 110, at 102
(“[I]t has been a perpetual problem whether conscientious commitments that do not
take a religious form receive any protection under the Free Exercise Clause.”);
McConnell, supra note 99, at 1494-95 (suggesting that the omission of “conscience”
from the Constitution might have been a decision to protect a subset of conscience).
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99, ¢ 9,

grounds”; “ethical, moral, or religious grounds”; “religious or con-
scientious objections” or “conscience or religious belief”; or “con-
scientious objections” alone.”™ In other areas, even statutes that
appear to limit exercise of conscience to religious claims have been
interpreted to protect conscientious beliefs derived from ethical,
moral, or religious principles.” In the absence of a statute, courts
also have occasionally recognized medical ethics as a basis for con-
scientious refusal at the end of life.”™ Medical providers may con-
scientiously evaluate the morality of every situation in light of
these professional norms and act accordingly.

The sincerity of many willing providers’ beliefs—whether reli-
gious, moral, or ethical—is manifest in the heavy burdens they en-
dure in order to follow their consciences. In the context of abor-
tion, providers face threats to their lives and families, targeted and
expensive regulations, and professional and community stigma.
Many risk their livelihoods. Within facilities that restrict reproduc-
tive or end-of-life care, some doctors have lost admitting privileges
or been forced to resign.” Some subvert institutional protocol to
save their patients’ lives.” Others reportedly meet patients in the
parking lot to dispense emergency contraception, or indicate false

" Wardle, supra note 29 (categorizing abortion-related clauses).

“*For conscientious objection to the draft, the Supreme Court interpreted “reli-
gious” to include “moral, ethical, or religious beliefs about what is right and wrong”
that are “held with the strength of traditional religious convictions.” Welsh v. United
States, 398 U.S. 333, 339-40 (1970). Also, the Equal Employment Opportunity Com-
mission (“EEOC”) has adopted this construction of discrimination based on religion
for the purpose of Title VII. EEOC Compliance Manual 12-TA1, at 7 (2008), available
at http://www.eeoc.gov/policy/docs/religion.pdf (“Religious beliefs include theistic be-
liefs as well as non-theistic ‘moral or ethical beliefs as to what is right and wrong
which are sincerely held with the strength of traditional religious views.””).

" Brophy v. New England Sinai Hosp., 497 N.E.2d 626, 639 (Mass. 1986) (noting a
policy of refusing to withhold a feeding tube based on principles “recognized and ac-
cepted within a significant segment of the medical profession and the hospital com-
munity”).

" As early as 1973, a urologist lost staff privileges at a Catholic hospital, where he
had practiced for six years, for refusing to discontinue vasectomies. Watkins v. Mercy
Med. Ctr., 364 F. Supp. 799, 800 (D. Idaho 1973). More recently, a Catholic hospital in
Illinois asked a doctor who performed abortions outside the facility to step down as
chief of the Obstetrics-Gynecology Department. Eisenstadt, supra note 57, at 136.

" Foster et al., supra note 84 (reporting doctors’ providing medicine to resolve ec-
topic pregnancies and offering referrals and information surreptitiously); Freedman et
al., supra note 1.

"% Eisenstadt, supra note 57, at 141.
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diagnoses in patient charts in order to perform sterilizations.”” In
facilities that restrict provision of information or referrals for pro-
hibited care (as Catholic institutions do), reports suggest doctors
routinely violate policy.™

Two objections—one practical, one theoretical—might be made
to recognizing the conscience of the willing provider.” The first is
that a doctor or nurse who wants to provide prohibited services
should simply work elsewhere.”’ This argument, however, is
equally valid (or invalid) for refusing providers, who could equally
seek out a refusing employer. Moreover, there are a number of
reasons why doctors and nurses may be unable to change employ-
ment or affiliation. First, they may be under multi-year contracts at
the time the conflict arises.”' With regard to residencies, in particu-
lar, if the institution later imposes restrictions, the resident will be
required to stay on for the remainder of the contract. Second, in
many areas of the country, a limited number of hospitals exist. By
necessity, a provider practicing in the area may be affiliated with a
particular hospital."” Third, consolidation of healthcare means few-
er choices for providers. Many managed care organizations enter

137

Nat’l Health Law Program, supra note 84, at 18.

Stulberg et al., supra note 2; see also Eisenstadt, supra note 57, at 140-41 (follow-
ing the purchase of hospital by Catholic health system, one physician insisted that “I
will give a patient all of her medical options and allow her to make her own deci-
sion”); Women’s Law Ctr., Below the Radar: Health Care Providers’ Religious Re-
fusals Can Endanger Pregnant Women’s Lives and Health 8, Jan. 2011, available at
http://www.nwlc.org/sites/default/files/pdfs/nwicbelowtheradar2011.pdf (“Dr. Y, prac-
ticing in a Catholic-affiliated hospital in California, said she often takes patients aside
and reviews all of their treatment options . . . . She reported that other physicians at
the hospital offer referrals and information ‘under the radar’ as well.”).

" Relatedly, one might argue that willing and refusing institutions face different
burdens in accommodating diverging individual conscience such that we might recog-
nize the willing provider’s conscience but not accommodate it. For a rebuttal of this
argument, see notes 196-206 and accompanying text.

" Stabile, supra note 55; see also Richard T. De George, The Moral Responsibility
of the Hospital, 7 J. Med. & Phil. 87, 98 (1982) (arguing that if providers in a refusing
hospital “think it is immoral not to perform abortions in certain cases, and they feel
morally impelled to perform them in those cases, then they should not accept em-
ployment in such hospitals”).

"' This is likely when, as has been reported, refusing employers tell doctors that
there will be no interference in their treatment of patients despite contracts with reli-
gious restrictions. Physicians for Reprod. Choice and Health, Mergers and You: The
Physicians’ Guide to Religious Hospital Mergers 4-5 (2001).

" Many Catholic hospitals function as “sole community providers,” providing the
only hospital care in the community. Ikemoto, supra note 5, at 1102-03.

138
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into exclusive contracts with hospitals or require doctors to secure
admitting privileges at a particular hospital (irrespective of moral
limitations)." Omitting Catholic healthcare alone, to say nothing
of all other refusing institutions, would mean giving up association
with four of the ten largest health systems."™

The second objection claims that a moral distinction exists be-
tween being compelled to perform and being compelled to refrain
from an action.” As the argument goes, legislators should be most
concerned that doctors not be forced to perform procedures that
violate their deepest convictions. Compelling doctors to refrain
from treatments they are called to do by conscience, by contrast,
may be tolerated.

However, the distinction between acts and omissions is insuffi-
cient to explain moral responsibility in the medical field, even if the
theory were generally to hold."* A doctor who omits to perform
CPR at a patient’s request has committed no wrong. A doctor,
however, who unilaterally omits to deliver CPR to a patient will be
considered morally (and legally) responsible. Moreover, whether
medical treatments involve acts or omissions is often difficult to
discern. An oft-cited example involves stopping a respirator at a
patient’s request: “Does the physician omit continuing the treat-
ment or act to disconnect it?”"" Withholding or removing artificial

' Bassett, supra note 54, at 458-59, 469-71.

" Stulberg et al., supra note 4, at 73.

Sulmasy, supra note 101, at 147 (“[S]ubstantially greater moral justification
should be required to compel someone to perform an action in the name of tolerance
than should be required to compel someone to refrain from an action in the name of
tolerance.”).

“*For a general critique, see Frances Howard-Snyder, Doing vs. Allowing Harm,
Stanford Encyclopedia of Philosophy, Dec. 20, 2007, http://plato.stanford.edu/
entries/doing-allowing/ (discussing philosophical theories that distinguish doing from
allowing harm and concluding that “there is no decisive reason to say that any of
these distinctions is morally significant” and these intuitions lie in “other morally sig-
nificant distinctions (distinctions concerning intentions, difficulty or ease of avoiding
the harm, etc.)”); see also Archie v. City of Racine, 847 F.2d 1211, 1213 (7th Cir.
1988) (en banc) (“[I]t is possible to restate most actions as corresponding inactions
with the same effect, and to show that inaction may have the same effects as a forbid-
den action.”).

" President’s Commission for the Study of Ethical Problems in Medicine and Bio-
medical and Behavioral Research, Deciding to Forego Life-Sustaining Treatment 66
(1983).
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nutrition similarly may be described as either omitting feeding or
actively starving a patient."

Moral responsibility here is instead a function of the duties of
medical providers. Role-specific obligations of beneficence and
nonmaleficence explicitly recognize that providers stand in a spe-
cial relationship to patients and may harm them through their
omissions.”” Consequently, a nurse who does not counsel a young
woman planning to undergo chemotherapy about options to pre-
serve future fertility is equally morally responsible, whether she is
considered to actively do harm or simply allow harm.

Because of these duties, medical providers themselves may not
distinguish between being compelled to refrain and being com-
pelled to perform treatments. For instance, literature on nursing
defines moral distress with reference to being required to refrain,
that is, as “aris[ing] when one knows the right thing to do, but insti-
tutional constraints make it nearly impossible to pursue the right
course of action.”™ As Mark Wicclair argues, “[o]ne’s moral integ-
rity can be damaged by either performing an action that is contrary
to one’s core ethical beliefs or by failing to perform an action that
is required by those beliefs.””" Take, for example, the case of a
pregnant woman who is miscarrying with no chance of fetal viabil-
ity and will die if left untreated. A refusing doctor might claim that
he cannot be forced to perform an abortion and must wait for the
fetal heartbeat to stop. A willing provider, by contrast, might claim
that he cannot be compelled to let the woman suffer and risk
death. Both providers agree on the sanctity of life, and the effects

*See Quill v. Vacco, 80 F.3d 716, 729 (2d Cir. 1996), rev’d, 521 U.S. 793 (1997) (re-
jecting act-omission distinction between assisting suicide and withholding treatment).

"’ John Coggon, On Acts, Omissions and Responsibility, 34 J. Med. Ethics 576, 577
(2008).

""" Andrew Jameton, Nursing Practice: The Ethical Issues 6 (1984). Empirical stud-
ies of moral distress commonly document end-of-life treatments that could be de-
scribed as either actions or omissions (including overtreating a patient, keeping hope-
lessly ill people attached to respirators, and inadequately medicating pain). Mary C.
Corley et al., Nurse Moral Distress and Ethical Work Environment, 12 Nursing Ethics
381, 382 (2005); Ellen H. Elpern et al., Moral Distress of Staff Nurses in a Medical In-
tensive Care Unit, 14 Am. J. Critical Care 523, 526 (2005).

"' Mark R. Wicclair, Negative and Positive Claims of Conscience, 18 Cambridge Q.
Healthcare Ethics 14, 16 (2009).
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on conscience are the same, irrespective of the act-omission status
of the conscientious belief."”

Even if we were to set aside the flaws in the act-omission theory,
it still fails to explain the law’s asymmetrical treatment of the will-
ing and refusing provider. Existing legislation does not draw any
such fundamental distinction between acts and omissions, as end-
of-life care makes plain. Consider a terminally ill patient who has
indicated he wishes not to receive life support. In this situation, a
supposedly refusing provider would seek to “act,” to impose life-
sustaining treatment. The willing provider, by contrast, believes
honoring the patient’s decision is morally required and seeks to
“omit” life support.”™ In this case, the usual roles are reversed. The
refusing provider would be required by institutional policy to re-
frain from delivering treatment she believes is required; and the
willing provider would be compelled to perform a procedure she
believes is prohibited.”

? As this example shows, any distinction between a morally prohibited act and a

morally permitted act does not make the call of conscience any less absolute or sin-
cere for a willing provider. With regard to abortion, prohibition and permissiveness
are likely the appropriate characterization; certainly, no doctor believes he must pro-
vide all abortions, whereas a doctor might believe that she may not provide any abor-
tion. However, providers may experience an equally absolute commitment to deliver
information and referral about abortion, to provide abortions for one’s own patients
instead of abandoning them, or to perform abortions in emergencies or situations of
hardship to the patient. And commitment to delivering other procedures may mani-
fest as equally absolute for the willing provider (that is, as a moral prohibition on
withholding emergency contraception from women or denying patients their wishes
for end-of-life care).

" It should be noted that nurses and physicians report violating their consciences in
much greater percentages in overtreating patients. Allan S. Brett, Problems in Caring
for Critically and Terminally Il Patients: Perspectives of Physicians and Nurses, 14
HEC Forum 132, 140 (2002) (fifty-five percent of providers compared to twelve per-
cent); Mildred Z. Solomon et al., Decisions Near the End of Life: Professional Views
on Life-Sustaining Treatments, 83 Am. J. Pub. Health 14, 16 (1993) (four times as
many concerned about overtreatment than undertreatment); Mildred Z. Solomon et
al., New and Lingering Controversies in Pediatric End-of-Life Care, 116 Pediatrics
872, 877 (2005) (finding physicians were ten times as worried and nurses more than
twenty times as worried about overtreatment than undertreatment).

"**This argument also holds true for withdrawal of life support. See, e.g., Gray v.
Romeo, 697 F. Supp. 580, 588 n.4 (D.R.I. 1988) (“No analytical difference exists be-
tween withholding and withdrawing medical treatment.”); Bartling v. Superior Court,
209 Cal. Rptr. 220, 226 n.8 (Cal. App. Dep’t Super. Ct. 1984) (describing order to al-
low defendant to exercise his right to remove a respirator as “restrain[ing staff and
hospital] from interfering with” patient’s decision).
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Accordingly, the distinction between being compelled to refrain
from an act and being forced to perform an act seems not to justify
the baselines drawn by current statutes. That this distinction may
be legally irrelevant can be seen in constitutional free exercise ju-
risprudence, which does not differentiate between laws that require
individuals to do acts they believe morally or religiously prohibited
(working on the Sabbath'™) and laws that require individuals to re-
frain from what they believe is required (engaging in ritual animal
sacrifice'™).

As we have seen, legislative frameworks do not acknowledge
willing providers’ consciences. Instead, they exacerbate conflicts by
recognizing institutional conscience for refusing health facilities.
The next Section examines whether permitting institutional poli-
cies to trump individual conscience only in refusing institutions is
theoretically defensible.

C. The Curious Case of Institutional Conscience

Understanding how individual conscience works is relatively
straightforward; we can identify the bearers of conscience, the
manner in which it is expressed, and (generally speaking) its bases.
Institutional conscience poses greater difficulties for legal and
moral argumentation. Corporations are creatures of law without
the capacity to feel, reason, or act without mediating agents.”” Al-
though healthcare businesses are typically designed for “moral
ends ... such as rendering charitable service, relieving suffer-
ing, ... curing the sick, or saving life,”"™ most focus primarily on
generating revenue in order to survive (or profit). They lack dis-
tinctly human characteristics—such as the capacities to discern
right from wrong, to be conscious of specific circumstances in mak-

In fact, many disagreements over morality in medicine regard differing treatment
plans, rather than actions and omissions. Such disagreements arise with regard to re-
strictions on ectopic pregnancies (calling for a surgical versus a medical method),
emergency contraception, and palliative care.

 Frazee v. I1l. Dep’t of Emp. Sec., 489 U.S. 829, 832 (1989).

* Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 531 (1993).

7 Corporations do not enjoy all of the rights of natural persons, and courts have
struggled to distinguish protections for corporations. See, e.g., FCC v. AT&T, 131 S.
Ct. 1177 (2011) (holding that corporations do not have a right of personal privacy for
purposes of the Freedom of Information Act).

" Wardle, supra note 29, at 185.
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ing moral judgments, and to comport one’s acts to context—that
seem to be required to exercise conscience. Indeed, various secular
and theological traditions share the position that conscience is in-
timately connected to human nature.”

This Section explores the theoretical underpinnings and weak-
nesses of institutional conscience. First, it argues that despite legis-
lative and scholarly acceptance, the concept of conscience is a poor
fit for healthcare facilities. Second, it contends that the most com-
pelling theoretical argument—which suggests that the societal
value captured by “institutional conscience” is allowing moral as-
sociation in healthcare—is belied by the reality of modern medi-
cine. Third, the theoretical justifications for protecting institutional
interests do not support extant legislation’s privileging of refusing
institutions.

1. Conscience as a Theoretically Poor Fit for Corporations

Although the academy has generally overlooked institutional
conscience, a handful of scholars writing in the Catholic tradition
have suggested that it merits respect on an equal basis with indi-
vidual conscience." They present two possible conceptions of insti-
tutional conscience. Neither, however, arrives at postulating the
equivalent of human conscience.

The first view of institutional conscience (the “mission-
operation” theory) maintains that a healthcare corporation has
moral agency, and its mission statement and operational structure

" Immanuel Kant, The Metaphysics of Morals 189 (Mary Gregor ed., 1996) (1797)
(“Every human being has a conscience.”); Smith, supra note 111 (arguing that con-
science is “central to human personhood”); Weaver, supra note 99, at 11-12 (“Con-
science is a capacity for moral knowledge that belongs to human nature.”).

'“See generally Thomas A. Nairn, Institutional Conscience Revisited: Catholic In-
stitutions and Christian Ethics, New Theology Rev., May 2001, at 39; Edmund D.
Pellegrino, The Ethics of Collective Judgments in Medicine and Health Care, 7 J.
Med. & Phil. 3 (1982); Sulmasy, supra note 101; Kevin W. Wildes, Institutional Iden-
tity, Integrity, and Conscience, 7 Kennedy Inst. Ethics J. 413, 416-17 (1997). Contra
George J. Annas, At Law: Transferring the Ethical Hot Potato, 17 Hastings Center
Rep. 20, 21 (1987) (“Hospitals are corporations that have no natural personhood, and
hence are incapable of having either ‘moral’ or ‘ethical objections’ to actions.”). Al-
though developing a theoretical argument for or against corporate conscience is out-
side the scope of this Article, it merits further consideration by philosophers and legal
scholars alike.
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represent its conscience.”® This approach situates moral agency in
the fact that healthcare facilities have an identity larger than their
constituent parts and an ability to carry out acts and affect individ-
ual lives."” Beth Israel Hospital remains Beth Israel Hospital, even
when a shift changes or its administrators are replaced; as such, it
can be held legally (and perhaps morally) responsible for its ac-
tions."” The overarching moral identity or conscience of the institu-
tion is then expressed through its mission statement and ongoing
processes (such as budgeting, strategic planning, and continuing
education).”” Under this mission-operation theory, by harmonizing
its decisions with the mission statement, an institution makes moral
judgments and strives to maintain its integrity like a human be-

ing.””

' This theory is related to debates among business ethics scholars over the moral

responsibility (or agency) of corporations. See, e.g., Rogene A. Buchholz & Sandra B.
Rosenthal, Integrating Ethics All the Way Through: The Issue of Moral Agency Re-
considered, 66 J. Bus. Ethics 233, 234-35 (2006) (summarizing debates); Geoff Moore,
Corporate Moral Agency: Review and Implications, 21 J. Bus. Ethics 329, 331-32
(1999) (same). It is important to note, however, that business ethics discussions treat
corporate social responsibility and the propriety of integrating ethics into business.
They thus focus largely on whether corporations can be held morally responsible
(rather than on whether corporations are morally entitled to legislative exemptions).

' Proponents of corporate moral responsibility also define moral agency in terms of
corporate decisionmaking structures. Buchholz & Rosenthal, supra note 161, at 237
(“While the corporation is certainly not a moral person, it may, however, be a moral
agent, as corporations do act through a some kind of a decisionmaking procedure and
these decisions have impacts on people.”); Peter A. French, Collective Responsibility
and the Practice of Medicine, 7 J. Med. & Phil. 65, 69 (1982) (noting the importance
of intentionality and decisionmaking structures to corporate moral agency); Kenneth
E. Goodpaster & John B. Mathews, Jr., Can a Corporation Have a Conscience?,
Harv. Bus. Rev., Jan.-Feb. 1982, at 132, 134-35 (defining moral agency to require ra-
tionality and awareness of effect of one’s decisions on others); Michael D. Smith, The
Virtuous Organization, 7 J. Med. & Phil. 35, 37-38 (1982) (focusing on capability of
deciding and acting). The corporation’s decisions acquire a moral character in that
they affect human beings. See, e.g., Richard T. De George, The Moral Responsibility
of the Hospital, 7 J. Med. & Phil. 87, 87 (1982) (defining moral agency as established
when hospitals act rationally, choose between alternatives, and affect human beings).

' French, supra note 162, at 74-75.

Wildes, supra note 160; see also Pellegrino, supra note 6, at 235 (“The ethical
‘code’ or commitment of a specific institution is now customarily expressed in its mis-
sion statement. This is in a way the ‘conscience’ of the institution.”).

' Ana Smith Iltis, Institutional Integrity in Roman Catholic Health Care Institu-
tions, 7 Christian Bioethics 95, 98-102 (2001); Kevin W. Wildes, Institutional Integ-
rity: Approval, Toleration and Holy War or “Always True to You in My Fashion,” 16
J. Med. & Phil. 211, 214-15 (1991).
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While few conscience clauses define institutional conscience,
several do adopt this approach. For a healthcare entity to have a
recognized “conscience,” the reason for refusal must be referenced
in its ethical policies' or “existing or proposed religious, moral or
ethical guidelines, mission statement, constitution, bylaws, articles
of incorporation, regulations or other relevant documents.”” Even
in the absence of legislation, hospitals have asserted this position in
litigation. In Brophy v. New England Sinai Hospital, for instance,
the court credited the importance of a hospital’s ethical policies
and described requiring feeding tube removal as an “unnecessary
intrusion upon the hospital’s ethical integrity.”"

This mission-operation theory emphasizes the value of allowing
an institution to create and maintain institution-wide norms that
give it a distinct identity. The theory further appreciates that insti-
tutions may provide a mechanism for reinforcement of individual
norms. For instance, a weak-willed provider of a particular reli-
gious moral viewpoint might seek out an institution with that relig-
ion’s policies in order to bind himself to the mast."”

This theory, however, falls far short of establishing conscience.
First, it ignores the dependence of the institution on individual
human beings. Because the institution lacks consciousness and
agency, individuals must necessarily interpret and apply any rules
or principles to specific situations (potentially exercising individual
conscience). Adoption of the mission statement, strategic planning,
and budgeting takes place through the action of individuals. Sec-
ond, the mission-operation theory is too rigid and formalistic to es-
tablish corporate conscience as analogous to individual con-

'“Ky. Rev. Stat. Ann. § 311.800 (LexisNexis 2011); see also N.J. Stat. Ann. § 26:2H-
65 (West 2007) (noting institutional “policies and practices”); N.M. Stat. Ann. § 24-
7A-7 (West 2011) (noting a “policy of the health-care institution that is expressly
based on reasons of conscience”).

" Miss. Code Ann. § 41-107-3(h) (2009); see also 745 Ill. Comp. Stat. 70/11 (2010)
(“[A]s documented in its existing or proposed ethical guidelines, mission statement,
constitution, bylaws, articles of incorporation, regulations, or other governing docu-
ments . ...”)

%497 N.E.2d 626, 639 (Mass. 1986); see also Delio v. Westchester Cnty. Med. Ctr.,
516 N.Y.S.2d 677, 693 (N.Y. App. Div. 1987).

' Thanks to Professor Anthony O’Rourke for this point.
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science.” Moral judgment is more nuanced than the application of
rules without reference to context.”

Finally, this approach suggests institutional norms can be deter-
minative in every situation. Mission statements, however, are typi-
cally abstract and aspirational. As we know, people often agree on
broad principles but do not apply them contextually in the same
way. For instance, in Cruzan v. Missouri Department of Public
Health,”” American Catholic bishops took opposing views on
whether, under the circumstances, withdrawing artificial nutrition
from a patient in a persistent vegetative state was a moral option.”
Even when more detailed rules are in place, disagreements will oc-
cur over their meaning. For example, in one widely reported inci-
dent in Phoenix, Arizona, a Catholic hospital’s ethics committee
determined that a life-saving abortion was morally required and
the bishop subsequently disagreed."™

Whereas the first approach considers the mission to reflect con-
science, the second approach to institutional conscience (which will
be referred to as the “moral-collective” theory) contends that al-
though a corporation cannot be said to have a conscience as hu-
mans do, it nonetheless represents a means by which individuals
come together to express their collective moral judgments.'” Indi-

" Many business ethics and philosophy scholars who argue in favor of corporate

moral agency indicate that moral personhood, inherent to human beings, must be dis-
tinguished from the limited moral agency of a corporation. Peter A. French, Corpo-
rate Ethics 10 (1995) (admitting his initial use of the term “person” may have con-
fused the issue); Rita C. Manning, Corporate Responsibility and Corporate
Personhood, 3 J. Bus. Ethics 77, 77 (1984) (arguing that the concept of personhood is
beyond what we can attribute to corporations); David T. Ozar, Do Corporations
Have Moral Rights?, 4 J. Bus. Ethics 277, 279-80 (1985) (arguing corporations lack
moral rights).

! See supra notes 99-104 and accompanying text.

2497 U.S. 261 (1990).

" Sandra Johnson, The Catholic Bishops, the Law, and Nutrition and Hydration:
An Historical Footnote, 19 Annals Health L. 97, 99-100 (2010).

" Daniel Burke, Phoenix Controversy Highlights Rift Between Catholic Hospitals and
Church Leadership, Huffington Post, Dec. 23, 2010, http://www.huffingtonpost.com/
2010/12/23/abortion-debate-opens-rif_n_800494.html.

" Robert K. Vischer, Conscience and the Common Good: Reclaiming the Space
Between Person and State 179 (2009) (“[T]he corporation serves as a venue and vehi-
cle for the sharing of conscience-driven claims.”). This tracks another perspective in
the corporate moral responsibility debate. See, e.g., M.G. Velazquez, Why Corpora-
tions Are Not Morally Responsible for Anything They Do, in Contemporary Issues in
Business Ethics 114, 114-15 (J.R. Des Jardins & J.J. McCall eds., 1983) (arguing that
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viduals, as the argument goes, recognize that their moral convic-
tions can be best furthered through group action, and so they form
partnerships, limited liability companies, and corporate structures
accordingly. Organizations then “become vehicles for individuals
to realize their own values and identities.”” Proponents of this
view argue that legislation should protect institutional conscience
in order to respect “the conscience and morality of the individuals
whose will and purposes the entities were created to effectuate.””

By its own admission, the moral-collective theory fails to de-
scribe institutional conscience per se. First, it ascribes conscience to
a group of people, not an institution. The institution itself does not
have a conscience, but rather functions as a means by which vari-
ous individuals express their moral convictions. Second, the theory
does not describe conscience as such. By focusing on the collective,
it neglects that conscience regards not simply shared moral values
or religious affiliation, but rather how each individual presents her-
self to the world. It assumes that individuals who agree on univer-
sal rules can perfectly predict their individual moral judgments in
advance for every possible situation. But, as we know, principles
like “life is inviolable” are often insufficiently determinate to dic-
tate agreement on particular situations. Indeed, even affiliation
with the same religion has been shown not to significantly reduce
conflicts between physicians and religious health facilities over pa-
tient care.”™

Despite its theoretical flaws, the moral-collective theory may
usefully describe the value society means to capture through the
shorthand of “institutional conscience.” Legislative recognition of
institutional conscience might then serve to ensure individuals can
live out their conception of the good life in community with others,

organizational goals are goals for at least some participating individuals and that indi-
viduals should be held accountable).

" Suzanne Davis & Paul Lansing, When Two Fundamental Rights Collide at the
Pharmacy: The Struggle to Balance the Consumer’s Right to Access Contraception
and the Pharmacist’s Right of Conscience, 12 DePaul J. Health Care L. 67, 100 (2009);
see also Steven H. Miles et al., Conflicts Between Patients” Wishes to Forgo Treat-
ment and the Policies of Health Care Facilities, 321 New Eng. J. Med. 48, 49 (1989)
(arguing that the courts should not compel institutions to violate moral standards held
by individuals within the institution).

7 Wardle, supra note 29, at 186.

Stulberg et al., supra note 2, at 728.
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disassociate themselves from acts or individuals of whom they dis-
approve, and agree on institutional norms that reinforce their own
convictions.

2. Mismatch Between Theory and the Reality of Modern Healthcare

The modern healthcare system, which is characterized by corpo-
rate consolidation and moral pluralism, does not reflect a theoreti-
cal vision that values individuals associating with one another
based on shared convictions. The notion that an institutional posi-
tion represents the collective morality, which is central to the
moral-collective theory, swiftly falls apart as organizations become
larger and less cohesive.

The moral-collective theory does, however, have the advantage
of accurately describing some subset of healthcare businesses. For
instance, an individual doctor may seek to hire a nurse committed
to treat patients according to his moral vision for the practice; in
this most straightforward case, the individual and institutional con-
science are one and the same. At a step removed, a group of family
members who hold moral convictions in common might seek to ex-
clude from the practice those who disagree. Another step down the
road, several doctors might partner based on their religious ideals.
Within these tight-knit groups of individuals, the moral-collective
theory prioritizes the collective over the dissenting individual. The
underlying concern is preventing one individual from defeating the
ability of the whole to live out its shared vision of a moral life.

Large and less-cohesive entities, however, do not represent asso-
ciations based on moral convictions. Corporations, as conglomer-
ate entities, exist indefinitely and independently of changes in their
founders or the individuals who act as administrators or employ-
ees.” Those associated with them come together for reasons other
than shared moral positions. Hospitals, for instance, encompass
hundreds, if not thousands, of employees and affiliates. Working
conditions, pay, and convenience, among other things, likely figure
into decisions to work within a particular hospital. One cannot as-
sume the individuals are all united in their moral convictions and
that institutional policy reflects each of them. Indeed, as one recent
nationally representative survey of ob-gyns concluded, physicians
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French, supra note 162, at 72-75.
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“working in religious hospitals are themselves religiously diverse,”
and those identifying as Roman Catholic are no more likely to
work in a Catholic hospital."™

Recognizing institutional conscience for large healthcare institu-
tions departs radically from a theory based on collective moral con-
victions. In a pluralistic society and healthcare system, allowing
certain individuals to live out their moral beliefs through these in-
stitutions comes at the cost of imposing those individuals’ moral
beliefs on others (be they patients or colleagues). Within hospitals,
each board member, administrator, medical staff member, and em-
ployee may vie for institutional decisions that reflect his or her
ethical, moral, or religious views.™ Allowing any one of these
groups to represent the “conscience” of the institution raises
thorny questions about whose moral convictions count.

One of two broad categories of persons could be the relevant
group. The first includes nurses and doctors who deliver care.”™
The second encompasses those responsible for founding and run-
ning the corporate structure: the trustees, the administrator(s), the
founders, or the shareholders.™ Actors outside the facility, such as
the healthcare system or corporate owner, might also be consid-
ered. For religious hospitals, the religious organization or order
with which they are affiliated could be added.

Privileging founders and administrators makes practical sense
with regard to big-picture business decisions about facility-wide
priorities, percentage of charitable care, and staffing policies. How-
ever, it is much less clear why the moral beliefs of administrators
(or founders) are the relevant consideration in the care of individ-
ual patients. The remoteness of administrators from patient care
should caution against allowing their moral values to override the
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Stulberg et al., supra note 4, at 10.

" Boozang, supra note 54, at 1505.

' At least one court has expressed the view that the medical staff should be in-
cluded in making ethical decisions. In re Requena, 517 A.2d 886, 892 (N.J. Super. Ct.
Ch. Div. 1986) (“A process for making specific ethical decisions which does not even
take into account the views of the treating physicians directly involved with the indi-
vidual patient whose care is under consideration is even more seriously flawed.”).

' Pellegrino, supra note 160, at 4 (arguing that a hospital board of trustees “ratifies
and implements these policies through its administrators and they share responsibility
for the moral quality of hospital decisions”).
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conscientious judgments of individual doctors and nurses in par-
ticular situations.

Furthermore, hospitals are not characterized by the hierarchical
structure that dominates most employing institutions. Traditionally
(and still today in some states), the corporate practice of medicine
doctrine barred any institutional control of medical decisions. In-
stead, “hospital boards are expected to, and do, simply ‘rubber
stamp’ medical staff recommendations.”"™ The division in authority
between administration and medicine is reflected in licensure laws
and private accreditation laws and in health insurance which pays
hospitals separately from physicians."™

For-profit and public institutions also present particular difficul-
ties for a vision of institutional conscience as a moral collective.
Within for-profit businesses, even though moral convictions might
come into play, the profit motive (in some cases, an obligation to
maximize shareholder wealth) must drive decisionmaking.”® With
regard to public facilities, one might expect commitment to provide
all legal, medically necessary treatment to be the public con-
science."” But, because institutional conscience is undefined in law
and theory, administrators of public hospitals may insist on refusal.
In Conservatorship of Morrison v. Abramovice, for instance, the di-
rector of a public hospital asserted personal moral grounds against
removing the patient’s feeding tube."™

In sum, at a certain juncture, “institutional conscience” no
longer recognizes coming together based on shared values. It be-
comes merely a way to impose moral convictions on others and
thwart the individual exercise of conscience. At that point, it pro-
tects societal interests neither in conscience nor in moral associa-
tion.

3. No Theoretical Support for Favoring Refusing Institutions

Even if we were to accept the theoretical justifications for pro-
tecting institutional conscience, the distinction that legislation

"“ Health Care Law and Ethics 1265 (Mark A. Hall et al. eds., 2007).

¥ 1d. at 17-18.

** Colin P. Marks, Jiminy Cricket for the Corporation: Understanding the Corpo-
rate “Conscience,” 42 Val. U. L. Rev. 1129, 1148 (2008).

" Wardle, supra note 29, at 186 n.47.

%53 Cal. Rptr. 530, 531 (Cal. Ct. App. 1988).
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draws between refusing and willing institutions cannot be sup-
ported. To the extent existing legislation seeks to promote either
mission adherence or moral collectives, it misses the mark. No
principle explains why a refusing employer may impose its moral
norms on staff, but a willing institution must accommodate indi-
vidual providers’ refusing consciences with which it disagrees."

Under the mission-operation theory, expression of corporate
identity through institutional norms does not distinguish refusing
institutions. All hospitals assert the delivery of healthcare as their
central moral imperative; few specify restrictions on care as a mat-
ter of mission. Within both willing and refusing hospitals, ethics
committees or administrators further define their approach to
healthcare delivery through bylaws, guidelines, and institutional
norms."” Through these processes, willing as much as refusing insti-
tutions maintain a particular identity.

Similarly, under the moral-collective theory, if institutions have a
conscience by virtue of the individuals who make it up, it would
seem reasonable to expect all similar institutions to have con-
sciences sufficient to trump countervailing individual claims. Yet
conscience legislation protects only the right of individuals to unite
in their opposition to providing particular controversial treatments.

Take one example of a willing provider that meets both the mis-
sion-operation and moral-collective theories of institutional con-
science. Planned Parenthood of New York City expresses its mis-
sion and core values in what look to be moral terms: “every
individual deserves equal access to the entire range of quality, sci-
ence-based sexual and reproductive health care services,” and
“every woman deserves to be treated as a morally capable decision
maker entitled to make her own sexual and reproductive deci-

" The dichotomy is clear in a common statutory text, which states that “[a] hospital

is not required to admit any patient for the purpose of performing an abortion” and
that “any employee of a hospital, doctor, clinic or other medical or surgical facility in
which an abortion has been authorized . . . is not required to facilitate or participate”
in an abortion. Ariz. Rev. Stat. Ann. § 36-2154(A) (2011). Recall that most conscience
clauses disallow willing institutions from taking refusal into consideration in hiring,
firing, and promotion.

" Clark, supra note 54, at 634-35 (noting that in Catholic hospitals, restrictions typ-
ically appear in these documents).
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sions.”” The doctors, nurses, and administrators within the institu-
tion share these core values and join together to provide medical
care in accordance with its norms. Yet its institutional conscience
goes unrecognized by law.

Contrary to what one might think, religion does not dictate the
difference.” Although Catholic healthcare is the paradigmatic case
of the refusing institution, many faiths regard tending to the sick as
part of their mission. Several limit nontherapeutic abortions or
end-of-life care,” but others express no such restrictions. The mis-
sion statements and affiliations with religious organizations of
healthcare facilities willing to provide some array of controversial
procedures are often indistinguishable from those of Catholic insti-
tutions.”™ Yet conscience clauses assume these religious hospitals,
nursing homes, and clinics do not qualify for institutional con-
science. The legislation provides no guarantee they can fire or de-
cline to hire employees or associates who disagree with their reli-
gious convictions in favor of care.””

What is more, almost all conscience clauses recognize institu-
tional conscience for refusing secular institutions. Individual em-
ployers or practice groups qualify as having conscience, irrespec-
tive of their relationship to any formal religious teachings or
structures. One study of nursing homes in New York City, for ex-

"' Planned Parenthood, Mission and Values of Planned Parenthood of New York
City, http://www.plannedparenthood.org/nyc/mission-values-14915.htm (last visited
June 5, 2012).

" Some legislation is limited to sectarian providers, but still distinguishes between
refusing and willing facilities. Given meaningful disagreements within the same faith,
it is difficult to imagine religions explaining the distinction drawn by legislation. Elli-
ott N. Dorf, End-of-Life: Jewish Perspective, 366 Lancet 862, 863 (2005) (discussing
conflicting positions within Judaism over end-of-life care).

** Cohen, supra note 54, at 8.

Compare Episcopal Health Services, http://www.ehs.org/ (last visited June 5,
2012) (noting commitment to quality healthcare and patient safety “overseen by
the Bishop of Long Island and guided by the teachings and traditions of the Epis-
copal Church”), with St. Francis Care, http://www.stfranciscare.org/About_Us/
Our_Mission_and_Core_Values.aspx (last visited June 5, 2012) (noting commitment
“to health and healing through excellence, compassionate care and reverence for the
spirituality of each person” under the authority of the Catholic Archdiocese of Hart-
ford, Connecticut).

It is not clear whether 42 U.S.C. § 2000e-1 (2006), which allows religious organi-
zations to give employment preference to members of their own religion, provides
recourse against the enforcement of conscience clauses for facilities that qualify as re-
ligious organizations.
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ample, found thirty-five of the fifty-four nursing homes that
claimed conscientious objection to withholding or withdrawing life-
sustaining treatment lacked any official religious affiliation.”

Ironically, in most jurisdictions, the same facility—religious or
not—may alternate between refusing and willing. For example, a
clinic that only refuses to provide nontherapeutic abortions typi-
cally will have to accommodate a doctor who will not participate in
therapeutic abortions, sterilizations, or contraceptive care. The
plain language of the broadest clauses seems to suggest that an in-
dividual provider could become a Christian Scientist, insist on pre-
scribing prayer to all patients, and be owed accommodation,
whether he works in a refusing or willing, religious or secular insti-
tution.”” In essence, the clauses create a trump card for the most
refusing refuser.

One might argue that privileging refusing institutions is nonethe-
less justified because they would suffer greater harm if individuals
perform treatments to which they object. According to this argu-
ment, accommodation of a willing doctor would degrade norms
that the institution carefully developed and fostered, even to the
point of destroying its identity as a refusing institution. Under this
account, the refusing institution experiences an ontological harm,
analogous to the integrity of the individual. Accommodation also
in effect requires the institution to subsidize financially an individ-
ual with whom it disagrees, making operating rooms, support staff,
and instruments available.

This argument, however, does not consider that a willing facility
suffers the same type of harm. Its dedication to delivering all nec-
essary care or honoring patient autonomy is damaged by the re-
fuser who does neither. Like a refusing institution, a willing facility
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Cynthia K. Hosay, Compliance with Patients’ End-of-Life Wishes by Nursing
Homes in New York City with Conscience Policies, 44 Omega: J. Death & Dying 57,
69 (2002).

" Mississippi’s conscience clause, a version of which has been proposed in more
than fifteen states, protects “any individual who may be asked to participate in any
way in a health-care service” from discrimination for declining to participate in a
health care service, defined as “any phase of patient medical care, treatment or pro-
cedure, including, but not limited to, the following: patient referral, counseling, ther-
apy, testing, diagnosis or prognosis, research, instruction, prescribing, dispensing or
administering any device, drug, or medication, surgery, or any other care or treatment
rendered by health-care providers or health-care institutions.” Miss. Code Ann. §§ 41-
107-3, 41-107-5 (2009).
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must subsidize an opposing viewpoint, in this case the refusal of
care to patients who need it. Accommodation of the refusing pro-
vider imposes more significant financial burdens, such as alternate
(or duplicate) staffing.

The distinction also falls apart when we consider other types of
institutions. An individual or small group practice that refuses to
inform patients about contraceptives may experience harm (in the
form of forced association) if required to retain an associate who,
in good conscience, delivers this information. Any harm, however,
will be no greater than that suffered by the provider committed to
reproductive freedom who must accommodate a colleague who re-
fuses to deliver contraceptive information.

One might plausibly claim, however, that within some subset of
institutions, a willing facility more easily can adapt to the presence
of dissenting individuals while accomplishing its institutional goals.
According to this argument, a willing hospital can both maintain its
identity and redistribute staff to ensure no medical provider par-
ticipates in any treatment to which he or she conscientiously ob-
jects. In practice, hospitals generally seem able to reasonably ac-
commodate some number of refusing staff under the Title VII
undue hardship standard.”™ By contrast, a hospital that has a policy
prohibiting sterilization cannot allow a sterilization to be per-
formed without suffering harm.

Although at the margins it may be easier for a willing hospital to
accommodate refusal while providing care, the distinction does not
hold up as a general principle. First, refusing hospitals similarly can
distance themselves from individual providers or procedures.
Courts have recognized this by sometimes ordering refusing hospi-
tals to allow doctors without objections or from outside the facility
to remove feeding tubes in compliance with patients’ wishes."”
Faced with hospital mergers and state laws requiring provision of
emergency contraception, refusing healthcare systems also have of-
ten worked out compromises, allowing the establishment of sepa-

" For a selection of Title VII and other cases, see supra note 36.
" See, e.g., Elbaum by Elbaum v. Grace Plaza of Great Neck, 544 N.Y.S.2d 840, 848
(App. Div. 1989).
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rate facilities to provide prohibited care or the entry of outsiders to
deliver information and treatment.”

Second, many moral disagreements are about proper treatment,
rather than absolute prohibition. For instance, when a woman pre-
sents with an ectopic pregnancy, a Catholic hospital may require a
doctor to run unnecessary tests (such as an ultrasound for a fetal
heartbeat) and perform a surgical procedure that leaves her infer-
tile.” In a willing hospital, the doctor would be obliged to act im-
mediately and would use nonsurgical methotrexate, if medically
indicated. The same analysis holds true with regard to managing
miscarriages and providing emergency contraception to rape vic-
tims. The harm suffered in each institution is the failure of a dis-
senting staff person to follow institutional procedure, resulting in a
treatment viewed as wrong by the institution.

As the analysis suggests, the evaluation of harm cannot take
place without taking the patient into consideration. Refusal risks
harm to patients in ways that conscientious commitment does not.
In Shelton v. University of Medicine and Dentistry of New Jersey,
for example, a Pentecostal nurse on the labor and delivery staff re-
fused to assist in an emergency cesarean-section of an eighteen-
weeks-pregnant woman “standing in a pool of blood,” causing a
thirty-minute delay of emergency surgery.”” The willing institution,
of course, has a duty to mitigate the harm and, under the Title VII
undue hardship standard, may reasonably be able to accommodate
some number of refusers.”” Nonetheless, the presence of any re-
fuser risks delays, the traumatizing of patients, and bodily harm.”
The absolute accommodation required by some state conscience
clauses may lead to greater risk of patient injury. Pennsylvania law
seems to acknowledge this, allowing facilities that provide abortion

* Merger Watch, Working with the Community: Hospital Merger Compromises
that Protect Patients 2-3, Dec. 2005, http://www.mergerwatch.org/storage/pdf-
files/ch_compromises.pdf (documenting an array of compromises adopted to ensure
continuity of services); see also Lynch, supra note 27, at 107 (observing that “distance
to the objectionable act is morally relevant”).

! Foster, supra note 84, at 106 (reporting one doctor believed that her hospital’s
policies actually resulted in several cases of tubal rupture).

22223 F.3d 220, 223 (3d Cir. 2000).

*® See supra notes 34-36 and accompanying text.

* Jill Morrison & Micole Allekotte, Duty First: Towards Patient-Centered Care
and Limitations on the Right to Refuse for Moral, Religious or Ethical Reasons, 9
Ave Maria L. Rev. 141, 160-61 (2010).
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or sterilization to apply for an exemption from anti-discrimination
provisions when too many staff members refuse to participate in
the procedures.”

At an extreme, a willing institution forced to accommodate re-
fusing providers loses not only its identity as offering all necessary
care, but its very identity as a healthcare facility. The central moral
imperative of caring for patients cedes to the facilitation of moral
expression.” By contrast, even if forced to perform sterilizations,
the refusing hospital retains its substantive character; it remains a
hospital.

skskesk

Ignoring the willing provider and privileging the refusing institu-
tion are opposite sides of the same coin. Each alone generates
asymmetries in the treatment of willing and refusing individuals
and of willing and refusing institutions. Each lacks a strong theo-
retical foundation to justify the disparate treatment of refusing and
willing providers.

The next Part introduces a new way to balance the inherent ten-
sion between legislative protection of institutional conscience and
societal respect for individual conscience.

IIT. A BETTER BALANCE BETWEEN INDIVIDUAL CONSCIENCE AND
INSTITUTIONAL NORMS

The problem of morality in medicine is anything but straightfor-
ward. Difficult issues of provider conscience and patient autonomy
challenge both scholars and lawmakers. Community access to care,
medical ethics, free exercise of religion, and discrimination against
women all come into the analysis. By bringing the willing provider
into the discussion, this Article has added further complications. It
has unearthed a tension that inheres in the individual-institution
relationship and likely precludes a solution that treats individual
and institutional conscience as equal to one another.

16 Pa. Code § 51.51 (2000).

* Smith, supra note 162, at 37-41 (arguing that a hospital’s morally significant idio-
syncratic goal (the goal without which it could no longer be understood to exist) is the
provision of healthcare).
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Nonetheless, legislators must seek to draw lines between claims
of conscience in a coherent and impartial way. That is not to say
that legislation should exempt all conscientious positions. Nor that
it must accommodate any act of conscience at all. Rather, given the
equal moral integrity of each individual, to the extent we exempt
conscience for particular procedures or against countervailing insti-
tutional claims we should do so equally. Any solution should be
evaluated according to its effects on conscience and also—
fundamentally—on patients’ rights and access to medical care.

With that in mind, this Part introduces a new framework—based
on the cohesion, message, and size of a healthcare facility—to help
decide whether institutional interest or individual conscience wins
out. Section III.A begins by considering and ultimately rejecting as
unworkable the absolutist alternatives proposed by other scholars.
Section III.B develops an approach that differentiates between
small, cohesive institutions and large, pluralistic entities. It argues
that this rule has the potential to better balance conscience, moral
association, and patient care.

A. Evaluating the Absolutist Alternatives

Three alternatives have been proposed to address the problem
of morality in medicine. The first prioritizes institutional con-
science, stripping away protection for individual doctors and
nurses. The second takes the opposite approach and favors indi-
vidual conscience over institutional policies. The third refrains
from enacting conscience legislation at all and, instead, requires in-
stitutions and individuals to exercise their consciences within the
boundaries of medical ethics, generally applicable law, and compe-
tent medical practice. Unfortunately, as this Section shows, each
falls short—indicating the need for a new approach.

1. An Institutional Trump Card

This first proposal would allow the institutional position to
trump individual claims of conscience in all instances. It envisions a
“moral marketplace” in which there are a wide variety of medical
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institutions and strong moral convictions.”” Employees and con-
sumers then vote with their feet (and their dollars), embracing or
rejecting a business’s moral norms.™

In essence, this model acts as a broad institutional conscience
clause and shifts our societal priorities from the protection of con-
science to respect for institutional norms. Healthcare facilities of
any size (from individual practices to large hospitals) could dictate
positions on care, information, or referral for any moral reason and
hire and fire associates based on their adherence to corporate pol-
icy. Within this model, “the exercise of employees’ own con-
sciences is fettered by the boundaries of institutional conscience,””
and corporations can exclude “certain segments of society in order
to construct a chosen identity.””"

Under ideal conditions, this moral marketplace might have some
traction. Each person would work to maximize adherence to his or
her moral convictions, and the market would present unlimited op-
tions for medical care. A patient would accurately anticipate future
medical needs and select a physician, fully informed of limitations
on care. Employees would be able to find employers that share
their moral positions, and perfectly predict their moral judgments
when faced with different medical situations. Although moral posi-
tions at the margins might be unable to secure a sufficient market
share to survive, the state could either intervene or tolerate a small
number of people being underserved.”"

In actuality, the obstacles to this approach are virtually insur-
mountable. First, it presumes that patients and employees want to
choose medical providers or employers based on moral conviction;
and, for that matter, that doctors and nurses recognize or are eager
to disclose their most deeply held beliefs to patients, associates,
and employers. Such moral matching would radically shake up our
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See generally Vischer, supra note 175; Thomas W. Dunfee, The Marketplace of
Morality: First Steps Toward a Theory of Moral Choice, 8 Bus. Ethics Q. 127 (1998).

® Robert K. Vischer, Conscience in Context: Pharmacist Rights and the Eroding
Moral Marketplace, 17 Stan. L. & Pol’y Rev. 83, 86, 93 (2006).

*” Vischer, supra note 175, at 195.

% Vischer, supra note 208, at 115 (limiting only if exclusion would deprive an indi-
vidual of “a key path by which to access political participation or economic opportu-
nity”).

'1d. at 112-13.
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current system of healthcare organization.”” Second, it runs
counter to intuitions that individual claims of conscience are mor-
ally superior to those of institutional structures. Even scholars de-
fending broad conscience protections generally take the position
that, as a first principle, “society should be more concerned for the
conscientious objections of individuals than of facilities, which lack
a moral being and consequently cannot suffer metaphysical conse-
quences for their choices.”"

In our pluralistic society, this is often the way the law approaches
issues of conviction, for example allowing individuals, but rarely in-
stitutions, to discriminate.”* In end-of-life care cases, courts also
tend to give greater weight to individual conscience. They are more
likely to order medical facilities, which can bring in outside provid-
ers, to accede to patients’ wishes, than to demand the same from
individual providers.”” Americans tend to agree with this approach:
in a poll of American women, seventy-nine percent opposed legis-
lation allowing hospitals to refuse to deliver treatments for reli-
gious or moral reasons.”

Third, this approach cannot account for market failures. Any
market theory must deal with the unequal distribution of resources
across society. When purchasing decisions constitute the primary
means of imposing and expressing moral convictions, that the

* Stulberg et al., supra note 4, at 10 (concluding that ob-gyns associated with relig-

iously affiliated facilities are themselves religiously diverse and that Catholic ob-gyns
are no more likely to practice in Catholic institutions than other ob-gyns).

*" Wilson, supra note 54, at 61; see also Lynch, supra note 27, at 107 (contending “it
is better for an institution like a hospital or pharmacy to have to violate its con-
science”).

** See Michael A. Rie, Defining the Limits of Institutional Moral Agency in Health
Care: A Response to Kevin Wildes, 16 J. Med. & Phil. 221, 223 (1991).

** See, e.g., Gray v. Romeo, 697 F. Supp. 580, 591 (D.R.1. 1988) (requiring hospital
to accede to the patient’s refusal of feeding tube if the patient could not be “promptly
transferred to a health care facility that will respect her wishes”); In re Jobes, 529
A.2d 434, 450 (N.J. 1987) (requiring nursing home to remove feeding tube despite
moral objections); Grace Plaza of Great Neck v. Elbaum, 588 N.Y.S.2d 853, 858-59
(App. Div. 1992) (refusing to force an individual to render treatment contrary to his
conscience, but ordering the institution to arrange transfer or permit a willing doctor
to treat patient). But see Bouvia v. Superior Court, 225 Cal. Rptr. 297, 298-99 (App.
Dep’t Super. Ct. 1986) (requiring medical staff to remove feeding tube in accordance
with patient’s wishes).

*®Nancy Belden et al., Reproductive Health and Access to Services: A National
Survey of Women 15 (2000), available at http://www.catholicsforchoice.org/topics/
healthcare/documents/2000religionreproductivehealthandaccesstoservices.pdf.
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wealthy will have a disproportionate say seems unfair. In some ar-
eas, wealthy consumers opposed to a particular procedure, even if
in the minority, may have sufficient market power to block access
for those who seek it.*”

Healthcare in particular is not a well-functioning market. High
barriers to entry limit the number of market competitors. Doctors
and nurses benefit from years of training, state investment in edu-
cation, and stringent licensing regimes.”” These barriers to entry
(and the presence of monopolies or duopolies in numerous mar-
kets) are only more extreme with regard to institutions, especially
hospitals.”” Although in some communities an adequate number of
individual providers could exist for moral matching, in any market
only a small number of hospitals are economically feasible. Moral
views will inevitably outnumber hospitals.”

Patients also have imperfect knowledge of institutional moral
positions and medical options, inhibiting rational choice. For in-
stance, although some elderly people seek out nursing homes af-
filiated with their faith,” they and their families are often ignorant
of institutional restrictions on care.”” Devout Catholics express
surprise and apprehension upon learning that Catholic facilities
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Vischer, supra note 208, at 112-13.

*"1d. at 114.

**To enter the market in most states, hospitals must secure a certificate of need
through a process that aims to expand access to healthcare and minimize unnecessary
spending. Pamela C. Smith & Dana A. Forgione, The Development of Certificate of
Need Legislation, 36 J. Health Care Fin. 35, 37 (2009); see also Laura Ungar & Pat-
rick Howington, University Hospital Merger Stirs End-of-Life Care Fears, Courier-
Journal, Jul. 23, 2011, http://www.courier-journal.com/article/20110723/BUSINESS/
307240044/University-Hospital-merger-stirs-end-life-care-fears (reporting that Catho-
lic healthcare takeover of three hospitals, including a public hospital, would mean that
indigent patients who can only receive care in the public hospital would have no ac-
cess to unrestricted care).

* Tkemoto, supra note 5, at 1102-03 (“Of the forty-six Catholic sole community
providers, only two are located in counties where Catholics constitute a majority of
the population.”).

2! Miles et al., supra note 176.

*See, e.g., Gray v. Romeo, 697 F. Supp. 580, 590-91 (D.R.I. 1988) (noting that
nursing home did not notify patient’s family of its policy of refusal to remove feeding
tubes until they requested removal); In re Jobes, 529 A.2d 434, 450 (N.J. 1987)
(same). Patients and their families often do not realize that withdrawal of treatment is
an option, even when they are simply awaiting death. Wear et al., supra note 125, at
151.
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might not follow their advance directives.” Of women polled
about what services are prohibited in Catholic hospitals, a plurality
(forty-five percent) thought Catholic hospitals would provide all
reproductive healthcare services; another twenty-three percent said
they did not know whether they could access all services.” Reports
indicate that even doctors sometimes do not associate limitations
on care with moral restrictions.”

Moreover, limitations on patient choice are pervasive, largely as
a result of healthcare financing. Managed care organizations, for
example, typically require members to seek treatment from desig-
nated institutions or doctors; they may further oblige all doctors to
be affiliated with a specific institution, limiting diversity of moral
views.” One study found that forty-two percent of Americans with
employer-sponsored insurance had no choice of plan.”” Individuals
covered by Medicaid, in particular, find a limited number of pro-
viders willing to accept them as patients. In some states, they are
automatically enrolled in religiously affiliated managed care
plans.” Choices are also constrained in emergencies because an
ambulance will transport patients to the closest hospital regardless
of correspondence between moral views.

Finally, the moral marketplace approach risks resegregating
medical practice. A return to the parochialism that once character-
ized American medicine would force patients to “regard with sus-
picion professionals who do not share their particular religion,

223

See, e.g., Judith Graham, Directive Says Food and Water Must Be Given to
Patients in Persistent Vegetative State, Chi. Trib.,, Feb. 9, 2010,
http://articles.chicagotribune.com/2010-02-09/news/1002080254_1_vegetative-state-
bishops-church-teachings (reporting reactions of several devout Catholics).

' Belden et al., supra note 216, at 13.
Angel M. Foster et al., Ibis Reproductive Health, Assessing Hospital Policies & Prac-
tices Regarding Ectopic Pregnancy & Miscarriage Management 19 (2010), available at
http://www.ibisreproductivehealth.org/news/documents/Summaryofqualitativestudy.pdf
(reporting doctors’ failure to link unavailability of the preferred treatment for ectopic
pregnancies to religious policies).

2> Bassett, supra note 54, at 458-59 (“The issue of hospital provider choice is central
to the balance of patient rights and organizational imperatives where religiously affili-
ated hospitals enter into participatory contractual arrangements with general service
HMOs as medical service providers.”).

" Alain C. Enthoven & Sara J. Singer, Unrealistic Expectations Born of Defective
Institutions, 24 J. Health Pol. Pol’y & L. 931, 934 (1999).

¥ Morrison & Allekotte, supra note 204, at 157.
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race, ethnicity, gender, politics, life style, or sexual orientation.
This would negate one of modern medicine’s biggest moral
achievements, the commitment to a pluralistic system in which pro-
viders offer their services on equal terms to all patients.””

2. An End to Institutional Conscience

One could take the opposite approach and limit conscience pro-
tection to individual providers. Legislation then would prohibit in-
stitutions from refusing treatment for moral or religious reasons.
Doctors and nurses would be free to follow their consciences, with
each institution acting as “the facilitator of all consciences.””"

Taking this tack would make clear the primacy of individual con-
science and better ensure patient care. It would resolve the tension
between refusing institutions and the doctors and nurses who work
there that has been the subject of much of this Article. It also
would ensure institutions—of all sizes—meet accepted medical
standards, such that patients could expect to receive diagnoses, re-
ferrals, and treatments they need in any relevant facility.

This approach has the additional virtue of manageability. Institu-
tions can better bear the administrative costs of increasing patient
access and managing staff with different moral views. Indeed, the
law demands just that from willing institutions. As Pennsylvania
recognizes by statute, with an obligation to accommodate refusing
providers it becomes “imperative that the institutions obtain the
services of responsible physicians and other necessary personnel
whose personal views on abortion do not prohibit them from pro-
viding or participating in abortions or sterilizations.”*” In the con-
text of pharmacists’ objections to filling prescriptions for contra-
ception as well, models exist for placing the burden of patient
access on the institution.”™ For example, a California regulation re-

* Baker, supra note 53, at iii.

*1d. at ii.

2! Lynch, supra note 27, at 101.

16 Pa. Code § 51.51(a) (2000).

** Lynch, supra note 27, at 101 (noting the “relative success in other instances of
moral conflict where there are readily available institutions on which to place the bur-
den of ensuring patient access”).



SEPPER_ BOOK 10/16/2012 8:25 PM

1560 Virginia Law Review [Vol. 98:1501

quires pharmacies to accept and fill prescriptions, but allows ac-
commodation of individual pharmacists’ objections.”

Nonetheless, categorical denial of institutional conscience may
undervalue moral associations. Lynn Wardle, for example, argues
that “to deny protection to health care institutions contradicts the
central purpose of conscience clauses, which is to protect the moral
sensibilities and deeply-held beliefs of the individuals who make up
the institution.” This proposal effectively prevents those facilities
that actually bring together people based on shared convictions
from forming associations and excluding dissenters. These smaller,
tight-knit entities would face real hardships if required to accom-
modate individual conscience absolutely or to hire additional staff
to deliver services to which its existing staff object.”

Ending institutional conscience also creates the possibility that
some facilities will retreat from medical care. Refusing religious fa-
cilities, in particular, would face three choices: remove limitations
on care, close, or become secular. Because this proposal would ap-
ply to all healthcare facilities of any size, it would defeat the ability
of individuals to unite, even in small practices based on religious or
moral beliefs. Religious individuals with private practices, for ex-
ample, might go out of business in order to avoid joining with those
with whom they disagree. Nursing homes that provide religiously
restricted care largely to co-adherents might be barred from con-
tinuing to do so. As a whole, the American public might have
fewer options and less nonprofit care.”’

3. Getting Out of the Conscience Clause Game

Finally, one could do away with legal protection for conscience
altogether. Medical providers choose to enter into a profession, ac-
cept its ethics, and enjoy a state-sanctioned monopoly, which
comes with specific obligations to the public. According to this ar-
gument, legal and ethical requirements consequently should apply
to these professionals irrespective of their religious or moral be-

2 Cal. Bus. & Prof. Code § 733(b)(3) (West 2010).
23 Wardle, supra note 29, at 186.
For this reason, some legislation exempts small employers. Wilson, supra note 54,
at 61-62 (arguing in favor of exceptions for small pharmacies because of the difficulty
of staffing around moral objections).

*7 Bassett, supra note 54, at 536; Pellegrino, supra note 6, at 238.
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liefs. All hospitals, clinics, and individual providers should live up
to acceptable standards of medical practice. Patients should receive
healthcare and information in a uniform way across institutions
and practitioners.

This proposal takes two forms: the first reverts to the ethical
compromise of referral and information; the second, less moderate
form requires providers to perform all procedures associated with
their specialties. According to the first approach, medical ethical
rules already strike a reasonable balance between individual con-
science and patient care. Providers may refuse to participate in
treatments for moral reasons, but must inform patients of treat-
ment options and refer for care.”™ They also may not abandon a pa-
tient already under their care, in an emergency or otherwise.””
Failure to live up to these rules should risk tort liability, profes-
sional discipline, or termination of employment or admitting privi-
leges.” Similarly, each facility should be required to abide by statu-
tory regimes for emergency care, ensuring even contested
procedures are delivered in emergencies. Facilities receiving Medi-
care should also comply with conditions on participation requiring
them to disclose all treatment options and meet acceptable stan-
dards of practice.”

Nonetheless, this approach does not resolve the question of what
happens when individual conscience and institutional norms di-
verge (within the bounds of the ethical compromise). It also leaves
some uncertainty about patient access to medical care. In remote
areas, patients may be unable to reach an institution or individual
willing to provide care, even when they do receive referrals and in-
formation. Legal, necessary care could become unavailable.

A more aggressive approach would avoid this problem by aban-
doning the ethical compromise and requiring each physician to
provide the services associated with his or her specialty.” An ob-

> Law, supra note 6, at 303-06.

*” See supra notes 18-19 and accompanying text.

*See, e.g., Thomas v. Abdul-Malak, No. 02-CV-1374 (W.D. Pa. July 29, 2004)
(holding physician liable for failure to ensure informed consent by not disclosing dan-
gerous situation to pregnant woman).

! For Medicare conditions of participation, see supra note 18.

* Blustein & Fleischman, supra note 109, at 25; Cantor, supra note 54. Some com-
mentators argue that a doctor unwilling to provide medical services is unsuited to the
profession. See Rosamund Rhodes, The Professional Responsibilities of Medicine, in
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gyn, for example, would not be able to opt out of sterilizations,
abortions, or contraceptive services. Individual providers could
then adapt by choosing specialties that involve no treatments to
which they object. Arguably this approach would extend to health-
care institutions, requiring each to provide the care one would ex-
pect from the particular type of facility, increasing patient access to
healthcare. Community health centers would prescribe contracep-
tion; nursing homes would honor patients’ wishes about care.

Paradoxically, if put into practice, this proposal might reduce pa-
tient access to medical services at least in the short term. The pres-
sure to specialize could aggravate the shortage of primary care
physicians.” Older nurses and doctors might retire rather than
switch specialties or provide treatments to which they object.””
Given the rapid pace of medical advances, providers with no objec-
tions to current procedures might face future demands with which
they could not in good conscience comply. Conscience, moreover,
1s not static, and communities could lose experienced providers if
no means exist to accommodate changed beliefs.

Furthermore, both variations of this solution fail to solve the in-
dividual-institution conflict. In the absence of legislative involve-
ment, these discussions would devolve to the professional and ac-
crediting bodies. Because these groups are separate and
fragmented, coordinating one approach to deal with conflicts
would be extremely difficult. Instead, one could expect hospital or-
ganizations to assert standards that protect the interests of hospi-
tals, physicians’ groups to pursue their self-interest, and so on. Phy-
sicians, nurses, and institutions would still experience tensions over
the morality of particular practices, but no process would be in
place to resolve them.

The Blackwell Guide to Medical Ethics 71, 84-85 (Rosamond Rhodes et al. eds.,
2007); see also Savulescu, supra note 54. The practical effect of this view would be
similar to requiring performance of specialty-specific procedures.

** American Academy of Family Physicians, More Residency Slots Needed to Curb
Worsening Physician Shortages 1 (2010), available at http://www.aafp.org/online/
en/home/publications/news/news-now/professional-issues/201020aamewrkfrcupdt.html
(predicting shortage of 45,000 primary care physicians within a decade).

**1In 2010, nearly half of practicing physicians were fifty-five or older. Alan Portner,
Half of U.S. Docs Reach Age 65 by 2020, D.C. Pub. Pol’y Examiner, Mar. 8, 2010, at
2, available at http://www.examiner.com/public-policy-in-washington-dc/half-of-u-s-
docs-reach-age-65-by-2020-less-doctors-more-patients-projected.
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Ultimately, however, this approach is not viable. Freedom of
conscience is, and will likely remain, an important value in Ameri-
can society. Any workable solution cannot reject it out of hand.

B. A Framework for ldentifying Moral Associations and Protecting
Patients

In contrast to absolutist positions, this Section proposes a more
nuanced approach to determining whether institutional interest or
individual conscience wins out. First, it sets forth a framework that
considers the size of the institution, how cohesive it is, and whether
it 1s focused around expressing a message on the relevant issue to
decide whether an institution embodies an interest in moral asso-
ciation that supersedes the interest in individual conscience. Al-
though this framework has some limitations, it provides a theoreti-
cally coherent rule that treats willing and refusing providers and
their institutions alike. Second, this Section recommends that con-
science legislation be limited to nondiscrimination, resolving the
individual-institution conflict while leaving in place legal and ethi-
cal standards that protect patients. Together, these reforms would
improve the balance between conscience, moral association, and
patient care.

1. Cohesion, Size, and Message Central to Moral Associations

To identify whether a particular healthcare institution reflects
the value of moral association, the proposed framework looks to
three connected factors: cohesion, size, and message. Each factor is
rooted in the strongest theoretical arguments in favor of institu-
tional conscience. Together, they indicate the strength of the asso-
ciational interest, that is, whether providers, patients, and adminis-
trators are closely united or have only attenuated attachments to
one another. They also demonstrate the importance of morality to
the association, considering whether a commitment to a moral
viewpoint is central and shared. Although this multi-variable test is
more complex than a bright-line rule such as size alone, it has a
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solid foundation in our legal system, tracking some of the criteria
related to freedom of association.”

The first factor, cohesion, helps answer the question: are people
affiliated with the institution actually associating with one another
based on moral values? This may be reflected in the selectivity of
“membership” in the institution and the importance of moral fac-
tors to selection of staff, co-workers, and partners. In cohesive in-
stitutions, one could expect to see administrators, medical provid-
ers, and patients sharing similar values and conflicting seldom, if at
all, over significant moral issues.

The second factor, size, is closely related to cohesion. As we
have seen, small practice groups and individual employers are
more likely to have strong interests in moral associations, whereas
large institutions are typically pluralistic by nature. Differentiating
based on size mirrors federal and state anti-discrimination laws,™
which recognize that smaller businesses may reflect more intimate
relationships and experience greater burdens if required to ac-
commodate employees and to litigate employment claims.”’ By
contrast, large entities can manage staff in a way that delivers com-
prehensive care while respecting individual exercise of conscience
for both willing and refusing providers.

The final factor, message, refers to the visibility and centrality of
the moral position to the institution. For most healthcare enter-
prises, the principal message of the institution is simply the provi-

** Roberts v. U.S. Jaycees, 468 U.S. 609, 620 (1984) (“[F]actors that may be relevant
include size, purpose, policies, selectivity, congeniality, and other characteristics that
in a particular case may be pertinent.”). That is not to say that some healthcare facili-
ties have constitutionally protected interests in freedom of expressive association. In-
deed, although the Supreme Court’s jurisprudence in this area is murky, the Court has
distinguished commercial activity, like provision of healthcare, from expressive asso-
ciation. Id. (noting that “a large business enterprise . . . seems remote from the con-
cerns giving rise to this constitutional protection™).

%29 U.S.C. § 630(b) (2009) (twenty employees); id. § 2611(4)(A)(i) (fifty employ-
ees); 42 US.C. §2000e(b) (2000) (fifteen employees); id. § 12111(5)(A) (2009)
(same); see also Jarod S. Gonzalez, State Antidiscrimination Statutes and Implied
Preemption of Common Law Torts: Valuing the Common Law, 59 S.C. L. Rev. 115,
119 n.18 (2007) (listing state anti-discrimination acts with numerical thresholds).

*"See Gottling v. P.R. Inc., 61 P.3d 989, 995 (Utah 2002) (“Congress included the
small business exception in Title VII to protect the intimate relationships associated
with small employers....”); Howard M. Wasserman, Jurisdiction and Merits, 83
Wash. L. Rev. 643, 690 (2005) (noting concern for “businesses less able to bear the
costs of compliance with new federal obligations™).
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sion of medical care. Others, however, may clearly convey a mes-
sage in a way that is pivotal to their mission. For example, an Or-
thodox Jewish nursing home may hold itself out as catering to the
end-of-life care of Orthodox elderly in accordance with their reli-
gious tenets and within a community of co-adherents. An AIDS
hospice devoted to gay rights similarly may make clear the moral
mission of the institution, drawing patients and practitioners who
share its perspective. The message of the institution is represented
as fundamental to the work and clearly communicated to prospec-
tive patients, employees, and the public at large.

Distinguishing between institutions based on their cohesion, size,
and messaging has the advantage of a strong theoretical founda-
tion. It equally protects the ability of a reproductive rights clinic to
exclude employees who refuse to deliver contraceptives and of a
natural family planning clinic to reject employees who disagree
with its methods.” It acknowledges that demanding accommoda-
tion of countervailing employee conscience is especially likely to
impinge on associational interests of these smaller, cohesive, and
dedicated groups. In the most extreme case, such as the solo abor-
tion provider who hires a nurse who then refuses to participate in
abortions, accommodation disallows any possibility of moral asso-
ciation.

Considering these three factors makes clear that the theory of
moral association is a poor fit for large, pluralistic healthcare facili-
ties. Hospitals are the classic example of pluralism in medicine,
bringing together employees and affiliates of all moral convictions.
They offer services to the entire community and patients come to
them to receive the full array of treatment, not to indicate their ad-
herence to moral positions. They are large, in terms of the number
of both patients served and staff affiliated with them. The primary
message hospitals send is that they are open to and can be relied on
by the public for medical care. Patients are rarely aware that reli-
gious restrictions may be imposed on treatments.”” Indeed, the
very structure of the hospital undermines its ability to maintain co-
hesion and messaging. Both law and practice have institutionalized
a structure that preserves the independence of the medical staff

** Vischer, supra note 175, at 177.
* See supra notes 221-25 and accompanying text.
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from administrators in making medical decisions.” As George

Annas says, “hospitals don’t practice medicine, physicians do.””"

In sum, under this framework, small, cohesive institutions with
clear messages would receive protection of the interest in moral as-
sociation. At the other extreme, large business entities like hospi-
tals, which are pluralistic by their nature, would be excluded from
legislative protection. For other types of institutions—such as nurs-
ing homes, hospices, clinics, or ambulatory surgery centers—
decisions about including or excluding them would turn on whether
they are sufficiently cohesive and devoted to a message so as to su-
persede the interest in individual conscience.

Although this framework does not perfectly maximize liberty, it
may generate the best balance. An individual could join in a cohe-
sive practice group to express shared moral convictions and bar
others, while finding his individual conscience accommodated in a
hospital setting. In return, he would accept limitations on his free-
dom. Within the hospital, he must associate with people espousing
a variety of positions; in his small group of like-minded providers,
he may face expulsion if his conscience calls for violating the insti-
tutional norms.

Public policy concerns also support excluding large, pluralistic
entities from legislative protection. Hospitals are central to patient
care in two ways that set them apart from smaller institutions. First,
they deal with emergencies, in which patients’ interests are at their
apex.” More acute hardships befall a patient whose care is denied
or delayed in emergencies, such as rape, ectopic pregnancies, or
health-threatening conditions during pregnancy. Greater suffering
ensues when patients’ wishes are ignored, as when life-sustaining
measures are applied in violation of advance directives. Although
some commentators suggest transferring patients, transfer only
leads to delays and increases risks for the patient.

Second, in many parts of the country, an alternative hospital is
not easily accessible. A refusing hospital may enjoy a de facto mo-
nopoly. For example, in 1990, the only hospital in Alaska to allow
abortions changed its policy, rendering abortion inaccessible for

* Mark Hall et al., Health Care Law and Ethics 155 (3d ed. 2011).

' Annas, supra note 160.

2 Although not all hospitals have emergency rooms, this point applies to most
community hospitals.
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women who needed an abortion in the second trimester because,
for instance, they had a medical condition like diabetes, which
makes carrying a pregnancy to term dangerous.”

Although notice might mitigate some patient harm caused by re-
fusal,™ the differential impact of disclosure suggests an additional
reason to distinguish hospitals (and possibly other institutions)
from small, cohesive private practice groups. In a hospital, it seems
implausible to expect patients to take action based on disclosure
posted on the hospital wall. Even if notices are distributed as part
of the intake process, patients and their families are unlikely to
register their import.”™ By contrast, notice might be an important
tool for individual doctors or practice groups. For instance, disclo-
sure at the point of first contact (before the patient schedules an
appointment or comes to the office) could inform a patient’s
choice.

Courts have sometimes acknowledged these key differences. In
Doe v. Bridgeton Hospital Ass’n, for example, New Jersey’s su-
preme court determined that the state’s conscience clause could
not extend to private, nonsectarian hospitals because the hospitals
were quasi-public institutions with obligations to serve the public.”*
Alaska’s conscience clause was similarly construed to prohibit a
nonsectarian hospital from restricting the availability of abor-
tions.” Reasons for treating private, nonprofit hospitals as quasi-

**Valley Hosp. Ass’n. v. Mat-Su Coal. for Choice, 948 P.2d 963, 965 (Alaska 1997)
(only excepting fetal conditions “incompatible with life,” life-threatening conditions,
rape, or incest).

**Some conscience clauses require notice to be posted. See, e.g., Cal. Health &
Safety Code § 123420(c) (West 2006). A number of end-of-life conscience clauses re-
quire that restrictive policies be “timely communicated to the patient or to a person
then authorized to make health care decisions,” although they do not define “timely”
and assume the person will already be a patient. See, e.g., Alaska Stat. § 13.52.060(e)
(2009).

** Anna Maria Cugliari & Tracy E. Miller, Moral and Religious Objections by Hos-
pitals to Withholding and Withdrawing Life-Sustaining Treatment, 19 J. Community
Health 87 (1994) (finding that in 1994, only ten percent of hospitals that objected on
grounds of conscience to withdrawing or withholding life-sustaining treatment stated
objection in writing); Hosay, supra note 196, at 71-72 (indicating that the experience
of consumer advocacy groups suggests patients’ families given notice of nursing home
restrictions in lengthy admissions agreements do not read or understand them).

20366 A.2d 641, 645-47 (N.J. 1976).

¥ Valley Hosp. Ass’n, 948 P.2d at 970-72. Neither case decided the issue of whether
a sectarian institution raised different considerations.



SEPPER_ BOOK 10/16/2012 8:25 PM

1568 Virginia Law Review [Vol. 98:1501

public (such as tax exemption, state regulation, and public fund-
ing), however, do not apply to group or individual practices in the
same way.”

What would this proposal mean in practice for institutions? As
an initial matter, hospitals would be excluded from conscience pro-
tection. They would be required to abide by statutory regimes for
emergency care, ensuring even contested procedures are delivered.
Hospitals receiving Medicare would be expected to disclose all
treatment options and meet acceptable standards of practice, as the
conditions of Medicare participation demand. The onus would be
on the institution to manage the administrative costs of ensuring
patient access and scheduling staff with different moral views.

This proposal would not require all large, pluralistic institutions
to provide all care. Currently, healthcare facilities may pick and
choose the treatments they provide. As one court has suggested,
“non-ethical reasons, such as lack of personnel or facilities or of
specialization in non-obstetrical and non-surgical fields” can justify
an institution’s denying certain services.” Patients do not expect to
receive, for example, HIV treatments at an orthopedic hospital.
Standard, if controversial, procedures could, however, be expected
in facilities that provide general medical services, have equipment,
expertise, and staff, and permit similar procedures, when “it is the
sound medical judgment of the physician with the concurrence of
his patient that that particular facility has certain advantages and is
where the procedure should be performed.””

By ensuring that, irrespective of the objections of individual pro-
viders, the larger institution meets acceptable medical standards,
the proposal similarly would minimize conflicts between patients
and providers. At least in emergencies, patients could expect to re-
ceive the treatment they need in any emergency room.” For in-
stance, all hospitals—though not every provider—might be re-

**Law and the American Health Care System 40 (Sara Rosenbaum et al. eds.,
2012); see also Payton v. Weaver, 182 Cal. Rptr. 225, 230 (Cal. Ct. App. 1982) (stating,
“where such a hospital contains a unique, or scarce, medical resource needed to pre-
serve life, it is arguably in the nature of a ‘public service enterprise’”).

*”Wolfe v. Schroering, 541 F.2d 523, 527 n.6 (6th Cir. 1976) (holding that applica-
tion of conscience clause to public hospitals would be unconstitutional).

**Roe v. Ariz. Bd. of Regents, 549 P.2d 150, 158 (Ariz. 1976) (Gordon, J., dissent-
ing) (arguing that public hospitals should not be covered by conscience clause).

*!See supra notes 15-19 and accompanying text.
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quired to deliver emergency contraception to rape victims. The
frequent end-of-life conflicts would be mitigated as well, because
no institution that failed to qualify as a moral association could re-
fuse to honor a patient’s wishes for moral or religious reasons.
Numerous court cases attest to the trauma experienced by a pa-
tient and his or her family when an institution objects to feeding
tube removal, forcing them to seek out another institution and a
transfer from a place where the patient is already comfortable.””
Rejecting institutional refusal for pluralistic facilities would reduce
the burden on the dying and their families, since a willing physician
in the same facility could take over care. It also would better safe-
guard refusing doctors and nurses who sometimes receive court or-
ders to remove feeding tubes when another facility cannot be
found or transfer would harm the patient.

Despite its advantages, this proposal has several limitations.
First, it does not solve the problem of patient access in areas un-
derserved by individual doctors. In the most difficult cases, a par-
ticular service might become unavailable in a particular community
because the sole specialist (or a number of specialists) refuses to
provide it. In such instances, several scholars suggest requiring an
objector to render necessary care if no substitute provider can be
found, creating incentives for the individual refuser to work in
proximity to willing providers and for the state to mitigate the
problem.” States similarly might consider a licensing scheme that
requires a certain number of willing providers per refusing provid-
ers in a given area. Additionally or alternatively, states might offer
inducements to bring willing providers to underserved areas.

Second, requiring hospitals and similar institutions to accommo-
date all consciences might discourage some religious organizations
from establishing them, despite opportunities for creative com-
promises.” Consequently, some scholars recommend that con-

*? See Daar, supra note 6, at 1269-74 (discussing cases and effects on families).

Lynch, supra note 27, at 79; Baker, supra note 53, at iii.

This solution would likely face free exercise challenges. However, following Em-
ployment Division v. Smith, 494 U.S. 872 (1990), a generally applicable law like this is
likely to survive constitutional scrutiny. Even in states with higher standards or Reli-
gious Freedom Restoration Acts, which implement the pre-Smith constitutional stan-
dard, regulation of this type could overcome a constitutional challenge. See, e.g.,
Catholic Charities of Sacramento v. Superior Court, 32 Cal. 4th 527 (Cal. 2004) (scru-
tinizing contraceptive coverage legislation under both the Smith and the compelling

263

264
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science clauses be limited to institutions affiliated with a religious
organization, regardless of their size or category.”” Several courts
have also suggested sectarian hospitals might be unique.” From a
patient access perspective, this approach is undeniably superior to
the status quo. Public, for-profit, and nonsectarian institutions
would have an obligation to deliver all treatments within their
abilities. At those institutions, moral and religious viewpoints of
administrators would not be imposed on individual patients,
nurses, and doctors.

Nevertheless, this fix would not alleviate the burdens placed on
patients and willing doctors and nurses. Concerns about patient ac-
cess, notice, and emergency care apply equally to religious hospi-
tals. Almost one-third of the approximately six hundred Catholic
hospitals are in rural areas.” Some enjoy “a practical, but not
state-enforced, monopoly in obstetrical services.” Yet patients
are rarely aware that religious restrictions may be imposed on
treatments.”” Even if we assume that religion might serve to differ-
entiate nursing homes or clinics, allowing hospitals—regardless of
their affiliation—to deny care tips the balance too far against pa-
tient interests and individual conscience.

Moreover, defenses of exemptions for religious hospitals seem
rooted in the past, evoking an anachronistic Catholic hospital
where nuns serve as sponsors, administrators, and providers of

interest test); Catholic Charities of the Diocese of Albany v. Serio, 808 N.Y.S.2d 447
(N.Y. App. Div. 2006) (holding mandatory contraceptive coverage passed New York
Constitution’s intermediate balancing standard). St. Agnes Hospital of Baltimore v.
Riddick, 748 F. Supp. 319 (D. Md. 1990), is instructive. There, prior to Smith, the dis-
trict court found that Catholic hospitals were not entitled to an exemption from re-
quirements that residents receive experience in contraception, abortions, and sterili-
zations imposed by the accreditation body for obstetrics-gynecology programs. The
Court considered “ensuring that these procedures are performed by competently
trained physicians” to be “an overwhelmingly compelling interest” and found that
there was no less restrictive method to implement nationwide physician training. Id.
at 330.

** Boozang, supra note 54, at 1505-08; Greenawalt, supra note 6, at 824-25; Har-
rington, supra note 19, at 799.

**Valley Hosp. Ass'n. v. Mat-Su Coal. for Choice, 948 P.2d 963, 965 (Alaska 1997);
Bridgeton Hosp. Ass’n, 366 A.2d at 645-47.

*7 Singer, supra note 86, at 376-77.

** Ham v. Holy Rosary Hosp., 529 P.2d 361, 365 (Mont. 1974) (internal quotation
marks and citation omitted).

** See supra note 221-25 and accompanying text.
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medical care and Church monies provide financing.”” Modern
Catholic hospitals bear little resemblance to this model of religious
association. Religious orders have little to no patient interaction
and sponsor “systems in markets in which they no longer have—or
never did have—an active presence.””” Funding comes from public
and private insurance payments; charitable donations are negligi-
ble (in one representative state, amounting to .0015%).” This
means, in effect, that such a hospital can give up its Catholic affilia-
tion without a meaningful change in operations.

History also suggests that refusing hospitals might find ways to
continue to deliver care in accordance with religious tradition. For
instance, in states that have mandated emergency contraception for
rape victims or condoms as part of HIV counseling, Catholic facili-
ties have agreed to compromises: either directly delivering the ser-
vices, allowing independent counselors to do so, or advising and re-
ferring to another facility (in the case of condoms).” Similarly,
mergers of Catholic and secular facilities have sometimes resulted
in creative solutions designed simultaneously to assure continuity
in patient care and to avoid the Catholic facility’s material coop-
eration in acts deemed wrong. For instance, agreements have al-
lowed legally separate entities to operate clinics onsite or nearby in
order to maintain provision of sterilizations, in vitro fertilization,
abortion, and contraception.”

Ultimately, a legislative framework based on institutional cate-
gory, distinguished by cohesion, size, and message, would promote
pluralism in medicine. Smaller facilities with cohesive staff and
clear moral positions could represent an array of moral or religious
approaches to medicine. Large, pluralistic institutions, though pro-
viding the same baseline level of care, could distinguish themselves
in other ways as well. A hospital might have the kindest nursing
staff, adopt a team-based approach to patient care, or remunerate
its employees especially well.

" J. Stuart Showalter & John L. Miles, Restructuring Health Care Organizations
While Retaining Recognition as a Catholic Institution, 32 St. Louis U. L.J. 1111,
1116-21 (1988) (documenting changes in Catholic healthcare).

" Singer, supra note 86, at 348.

2 Uttley & Pawelko, supra note 66, at 13, 15.

’” Boozang, supra note 54, at 1511.

1d. at 151314 (noting mergers that used separate corporate structuring); Merger
Watch, supra note 200 (providing examples of creative compromises).
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2. Restoring the Obligation to Do No Harm

This proposed framework, especially when combined with crea-
tive accommodations of religious hospitals, offers a manageable
and coherent approach to the particular problem of the individual-
institution conflict. Focusing on this inherent tension between indi-
viduals and institutions is most pressing, because it cannot be satis-
factorily addressed through professional standard setting. The
asymmetries in treatment of the individual-institution conflict de-
mand legislative resolution.

Currently, however, most legislation extends beyond the ten-
sions between providers and institutions. In addition to creating
rights against discrimination for refusing providers, it immunizes
refusing providers from civil and criminal liability and assures they
cannot face professional discipline for their refusal to treat pa-
tients. In effect, conscience legislation foresees and authorizes re-
fusing providers’ harming patients. Harming patients carries no re-
percussions for refusers.

Immunity from liability also oversteps the legislative purpose of
protecting providers’ moral integrity. Institutional arrangements
and opportunities for exit and patient selection should enable a
provider to safeguard his or her conscience without doing harm.
Immunity, by contrast, gives a refuser license to trample the pa-
tient’s moral and bodily integrity. It accepts a right to harm others,
an exceptionally strange result given the profession’s duty of non-
maleficence.

The proposal here would instead limit legislative involvement to
nondiscrimination, resolving the institution-individual conflict in
favor of individuals in large institutions. If a provider were to harm
a person, however, he could face liability.

Removing immunity provisions from conscience legislation has
benefits for both institutions and the medical profession as whole.
Under an antidiscrimination regime, hospitals and other pluralistic,
noncohesive institutions will not be assuming the risk of liability by
having refusing physicians on staff or employing refusing nurses.
They will not have to constantly and closely monitor refusing pro-
viders as the immunity provisions might encourage them to do.
More significantly, trust in the medical profession is best fostered
through a legal regime where patients are confident that a doctor
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who does not share their moral views will ensure no harm comes to
them.

Moral associations and exercise of conscience would not be de-
terred under this approach, but refusing providers would have
strong incentives to conduct early and effective notice, provide all
information, and deliver referrals. As many scholars have argued,
duties to refer and inform impose minimal burdens and should be
required of all doctors.” These obligations are necessary to ad-
dress the information disparities in the doctor-patient relationship
and to acknowledge the impossibility of a patient anticipating all
future needs at the beginning of the treatment relationship. This
solution has particular appeal when we consider the new genera-
tion of conscience clauses that tolerate any doctor or entity deny-
ing patients information, referrals, or counseling for any procedure
for reasons so broad that the risk of anarchy looms large. It has the
benefit of guaranteeing that patients receive information and refer-
rals. It also seems to protect conscientious objectors, the vast ma-
jority of whom accept that they have professional ethical obliga-
tions to refer for and counsel about procedures they find morally
objectionable.”

CONCLUSION

Correcting the asymmetry that characterizes conscience clauses
matters, most immediately, for willing doctors, nurses, and institu-
tions. Nonetheless, it has potentially broad implications. Invoking
conscience in order to refuse to perform employment obligations is
rapidly spreading beyond medicine—to pharmacists,”” ambulance

* Am. Acad. of Pediatrics Comm. on Bioethics, Physician Refusal to Provide In-

formation or Treatment on the Basis of Claims of Conscience, 124 Pediatrics 1689,
1691 (2009); Dan W. Brock, Conscientious Refusal by Physicians and Pharmacists:
Who Is Obligated to Do What, and Why?, 29 Theories Med. & Bioethics 187, 194
(2008); Thomas May & Mark P. Aulisio, Personal Morality and Professional Obliga-
tions: Rights of Conscience and Informed Consent, 52 Persp. Biology & Med., 30, 35
(2009).

“®Ryan E. Lawrence & Farr A. Curlin, Physicians’ Beliefs About Conscience in
Medicine: A National Survey, 84 Acad. Med. 1276, 1278 (2009).

" See, e.g., Laura A. Davidson et al., Religion and Conscientious Objection: A Sur-
vey of Pharmacists’ Willingness to Dispense Medications, 71 Soc. Sci. & Med. 161
(2010) (discussing spread of invocations of conscience by pharmacists).
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drivers,” supermarket cashiers,” and lawyers.”™ Even further

afield, some suggest exemptions from anti-discrimination norms
for business owners who object to same-sex marriage.” Conscience
legislation—modeled on medical conscience clauses, which this
analysis has shown to be deeply flawed—has been proposed and
sometimes passed in these ever-wider areas.™

Future legislative efforts and scholarly thinking should strive to
take conscience seriously. No longer should employees or staff
within a refusing institution be presumed to share its moral posi-
tions. Instead, potential conflicts between institutional interests
and individual conscience should be explored and justified. Simi-
larly, courts should consider the equality of individual conscience
in interpreting current statutes, especially those broad medical con-
science clauses that plausibly can be read to allow willing providers
to exercise conscience in face of countervailing policies.

Of course, a skeptic might suggest that legislators are not genu-
inely committed to conscience, but instead use “conscience” as pre-
text for opposition to controversial procedures. If so, one could ex-
pect legislators to remain unmoved by this account and to
experience no need to remedy the asymmetries in current legisla-
tion. Although such an outcome would be disappointing to those
who value conscience, it would, at least, have the benefit of en-
couraging frank discussions in academia and society at large about

® Adamson v. Superior Ambulance Serv., No. 04C 3247 (N.D. Ill. May 7, 2004); see
also Steven Kreytak, Bus Driver Says Religious Views Led to Firing: Man Refused to
Take Clients to Planned Parenthood Clinic, Austin-Am. Statesman, Jul. 16, 2010,
http://www.statesman.com/news/local/bus-driver-says-religious-views-led-to-firing-
807732.html.

*” Chris Serres & Matt McKinney, Target Is Transferring Cashiers Who Avoid
Pork, Star Trib. (Minneapolis, MN), Mar. 17, 2007, at 1A.

* Teresa Stanton Collett, Professional Versus Moral Duty: Accepting Appoint-
ments in Unjust Civil Cases, 32 Wake Forest L. Rev. 635, 640-48 (1997).

* Thomas C. Berg, What Same-Sex-Marriage and Religious-Liberty Claims Have
in Common, 5 Nw. J.L. & Soc. Pol’y 206, 207 (2010); Robin Fretwell Wilson, Same-
Sex Marriage and Religious Liberty: Life After Prop 8, 14 Nexus 101, 110 (2009).

*See, e.g., Wash. Rev. Code § 48.43.065(2) (2011) (exempting HMOs with moral
or religious policies); Conn. S. Tr., S. 899, Apr. 22, 2009 (statement of Sen. McLach-
lan) (arguing that healthcare conscience clauses should provide a model for same-sex
marriage legislation); Joanna K. Sax, Access to Prescription Drugs: A Normative
Economic Approach to Pharmacist Conscience Clause Legislation, 63 Me. L. Rev. 89
(2010) (describing spread of state conscience legislation to pharmacists). I plan to ex-
amine the extension of these arguments to same-sex marriage in a future article.
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the interests that these laws serve. No longer could proponents of
one-sided conscience clauses appeal to respect for conscience when
their concerns lie elsewhere. Indeed, if all that remains to justify
these laws is opposition to particular procedures, the societal inter-
est in access to healthcare should prevail in legislative delibera-
tions, scholarly debates, and judicial proceedings. In any event,
clarity about both individual conscience and the tendency of exist-
ing legislation to undermine it can only be helpful to future discus-
sions.
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